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Preface
Selected Community acts in the area 

of judicial cooperation in civil matters

1. The foundations for the construction of judicial cooperation in civil mat-
ters were laid in the 1960s. Two instruments were established at that time: 
firstly, the 1968 Brussels Convention on jurisdiction and the enforcement 
of judgments in civil and commercial matters and, secondly, the 1980 
Rome Convention on the law applicable to contractual obligations.

2. Although only the Member States of the European Community could 
become contracting parties to those Conventions, neither instrument was 
based on the provisions of the EC Treaty. A European judicial area was 
still a long way off, although the 1970s saw the first expressions of political 
support for it.

3. Within the framework of European political cooperation during the 
1980s, the Member States concluded a further two conventions, neither of 
which was particularly ambitious in its scope. The first simplified proce-
dures for the recovery of maintenance payments through the establish-
ment of reinforced administrative cooperation in that specific area. The 
second abolished the legalisation of documents in the Member States. 
Only a few of the Member States actually ratified those instruments.

4. The entry into force of the Maastricht Treaty on 1 November 1993 her-
alded the beginning of a new stage in the construction of judicial coopera-
tion in civil matters, with Article K.1 including such cooperation among 
the objectives to be achieved within the framework of the European Union. 
This period was marked by a will to create new instruments in areas hith-
erto excluded from cooperation between Member States, such as family 
law, and saw the adoption of the Brussels II Convention on jurisdiction and 
the recognition and enforcement of judgments in matrimonial matters and 
matters of child custody, as well as the Convention on the service of judicial 
and extrajudicial documents in civil and commercial matters.
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5. The entry into force of the Treaty of Amsterdam on 1 May 1999, as sub-
sequently amended by the Treaty of Nice, first enabled judicial coopera-
tion in civil matters to develop a grand design. The conclusions of the 
Tampere European Council on 15 and 16 October 1999 paved the way for 
decisive progress by the European Community towards the establishment 
of a genuine system of private European law between the Member States 
of the European Union.

6. Furthermore, since this entire area had been transferred from the Treaty on 
European Union to the EC Treaty, judicial cooperation in civil matters be-
gan to function, generally speaking, according to rules more in tune with 
those which had governed the traditional fields of European construction.

7. Various instruments were concluded during this period. The Council 
‘communitarised’ the earlier Conventions on jurisdiction and the recogni-
tion and enforcement of judgments and established new instruments in 
this area including, most notably the Brussels I, the Brussels II and the 
Brussels IIa Regulations and the Regulation on insolvency proceedings.

8. The Council has also adopted a number of instruments introducing provi-
sions to improve judicial assistance between Member States. These instru-
ments, of crucial importance to the everyday life of people seeking justice, 
relate to the taking of evidence abroad and the service of judicial and ex-
trajudicial documents in civil or commercial matters.

9. Access to justice is another important aspect of the area of justice which is 
being developed. The adoption of the Directive to improve access to jus-
tice has made it possible to raise the level of legal aid in cross-border dis-
putes, and for parties to civil or commercial disputes to defend their rights 
in court even where their financial situation prevents them from meeting 
the legal costs involved.

10. The Council has also created a European Judicial Network for the gradu-
al establishment of an information system for the general public and spe-
cialists alike. The network improves, simplifies and speeds up judicial co-
operation between Member States in civil and commercial matters, both 
in the areas already covered by instruments in force and in areas where no 
instrument yet applies.

11. Most of the above instruments are included in this publication, which 
aims to further the objective set by the Tampere European Council of 
keeping citizens in general, and legal practitioners in particular, better in-
formed about the instruments that exist.
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12. Judicial cooperation in civil matters is still at the development stage. As far 
as defining rules for jurisdiction and the recognition and enforcement of 
judgments is concerned, its horizons should be extended to other areas of 
civil and commercial law, such as inheritance matters and rights in prop-
erty arising out of a matrimonial relationship.

13. Furthermore, the Community should step up cooperation on the free 
movement of judgments to the point where, for certain types of judgment, 
judicial control ceases to be necessary between Member States. The Regu-
lation creating a European enforcement order for uncontested claims, 
which was adopted recently, is a case in point.

14. The adoption of conflict-of-law rules is also an important stone in the 
edifice of judicial cooperation in civil matters. Reference here should be 
made to the Rome II draft Regulation on the law applicable to non-con-
tractual obligations.

15. As far as judicial cooperation in civil matters is concerned, the area of free-
dom, security and justice is thus gradually being created. I trust that all 
practitioners of law will find this selection of texts a useful working tool.

Charles Elsen
Director-General, Council of the European Union
Directorate-General H— Justice and home affairs

Brussels, April 2004
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Council Regulation (EC) No 44/2001 of 22 December 2000 
on jurisdiction and the recognition and enforcement of judgments 
in civil and commercial matters (‘Brussels I Regulation’). See also 
the corrigenda set out at the end of the Act.

I — Background

1. In the process of ‘communitarisation’ of private international law resulting 
from the Treaty of Amsterdam, the rules on jurisdiction and the enforce-
ment of judgments in civil and commercial matters — the title of Regula-
tion (EC) No 44/2001 — most certainly play a central role. The predeces-
sor instrument, the Brussels Convention of 27 September 1968 (Brussels I 
Convention), adopted by the then six EC Member States under Article 
220 of the Treaty, covered the same subject matter and entered into force 
on 1 February 1973 (1). The Brussels I Convention was the first general 
multilateral instrument on the recognition of judgments which directly 
regulated the jurisdiction of the contracting States and then relied on that 
direct jurisdiction for the enforceability of judgments in other contracting 
States, thereby ensuring that the exercise of direct and indirect jurisdic-
tion coincide. The Brussels I Convention thus falls into the category of 
double conventions ( 2). It was amended several times, with the successive 
waves of enlargement of the European Community ( 3).

2. It should be remembered that the substance of the Brussels I Convention 
went to form the Lugano or ‘Parallel’ Convention, concluded in Lugano 
on 16 September 1988 between the EC Member States and other Euro-
pean States (the then EFTA countries) (4), albeit with some textual differ-
ences, only partly ironed out during subsequent amendments of the Brus-
sels I Convention. In 1997, in order both to fully align the two conven-
tions and to resolve by legislative means certain problems that the Court 
of Justice of the European Communities had highlighted when interpret-
ing the convention’s provisions (see below), the Council decided that the 
two conventions should be revised simultaneously and instructed a group 
of experts from the convention contracting States to carry out that task. 
The revised version was submitted in 1999 (5). Because of the entry into 
force of the Treaty of Amsterdam and the subsequent communitarisation 
of judicial cooperation in civil matters, the working party’s proposed draft 
was never enacted as a new version of the Brussels I Convention. It was, 
however, very largely incorporated into the new Commission proposal for 
a regulation presented to the Council on the basis of Article 61 of the EC 
Treaty, with the necessary adjustments to the new form of the instrument 
(regulation) and with the addition of new provisions on consumer con-
tracts ( 6 ); the text was examined afresh by the Council’s Committee on 
Civil Law Matters. Against this background, the Brussels I Regulation 

(1) OJ L 299, 31.12.1972. The 
Brussels Convention was 

accompanied by an explanatory 
report drawn up by P. Jenard (OJ C 

59, 5.3.1979) ( Jenard report).
(2) G. A. L. Droz, Compétence 

judiciaire et exécution des jugements 
dans le marché commun, Paris, 1972, 

pp. 2 et seq.
(3) Convention of 9 October 1978 

on the accession of Denmark, 
Ireland and the United Kingdom 

(OJ L 304, 30.10.1978), with 
explanatory report by P. Schlosser 
(OJ C 59, 5.3.1979); Convention 

of 25 October 1982 on the 
accession of Greece (OJ L 388, 
31.12.1982), with explanatory 

report by D. I. Evrigenis and K. D. 
Kerameus (OJ C 298, 24.11.1986); 

Convention of 26 May 1989 on 
the accession of Spain and 

Portugal (OJ L 285, 3.10.1989), 
with explanatory report by M. de 
Almeida Cruz, M. Desantes Real 

and P. Jenard (OJ C 189, 
28.7.1990); Convention of 29 

November 1996 on the accession 
of Austria, Finland and Sweden 

(OJ C 15, 17.1.1997).
(4) OJ L 319, 25.11.1988, with 

explanatory report by P. Jenard and 
G. Möller (OJ C 189, 28.7.1990). 

See also G. A. L. Droz and H. 
Gaudemet-Tallon, ‘La 

transformation de la Convention 
de Bruxelles du 27 septembre 1968 

en règlement du Conseil 
concernant la compétence 

judiciaire, la reconnaissance et 
l’exécution des décisions en matière 

civile et commerciales’, Revue 
critique de droit international privé, 
2001, pp. 601 et seq.; H. Tagaras, 

‘La révision et communautarisation 
de la Convention de Bruxelles par 
le règlement 44/2001’, Cahiers de 

droit européen, 2003, pp. 399 et 
seq.; B. von Hoffmann, Internatio- 
nales Privatrecht, Seventh edition, 

pp. 118 et seq.; L. Collins (ed.), 
Dicey and Morris on the conflict of 

laws, 13th edition, Third 
supplement, London, 2003, 

pp. 25 et seq.
(5) For a description of the 
procedure followed, see the 
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was approved on 22 December 2000 and entered into force on 1 March 
2002, becoming directly applicable in all Member States by virtue of its 
publication in the Official Journal of the European Communities (7).

3. The 1968 Brussels Convention was followed by a protocol, which was 
signed in Luxembourg on 3 June 1971 and entered into force on 1 Septem-
ber 1975 ( 8 ), giving the Court of Justice jurisdiction to interpret the con-
vention if so requested by national courts of appeal or last resort. The 
protocol has given rise to a wealth of case-law over the last 30 years, 
which, by adopting independent legal concepts and limiting reliance on 
national law by the contracting States’ courts, has made for uniform inter-
pretation of the provisions of the convention. Over the years, the Court’s 
rulings have ensured that the provisions of the convention carry a high 
degree of legal certainty, making it a very reliable instrument for legal 
practitioners. It was not possible, however, to attach to the Lugano Con-
vention a procedure for ensuring uniform interpretation; nevertheless, 
national courts in non-EC countries have frequently been guided by 
Court of Justice case-law, which has made for harmonious solutions 
among the States concerned. The 1971 protocol does not apply to the 
Brussels I Regulation. The task of ensuring uniform interpretation of the 
regulation falls to the Court of Justice under the ordinary procedures for 
interpreting Community law laid down in Article 234 of the EC Treaty. 
However, Article 68 of the EC Treaty introduces a questionable provision 
whereby only those courts and tribunals in a Member State against whose 
decisions there is no judicial remedy under national law may, in fact, sub-
mit questions of interpretation to the Court of Justice ( 9). In any event, it 
should be remembered that the Court of Justice has already provided in-
terpretations on the basis of the 1971 protocol for those provisions of the 
regulation which simply reproduce the provisions of the Brussels I Con-
vention, interpretations which remain valid and must continue to be taken 
into consideration.

4. The value of a Community instrument like the Brussels I Regulation for 
bringing about full and harmonious freedom of movement of persons, 
goods, services and capital in the European Union is inestimable. The 
need for it was already clearly apparent when the Treaty establishing the 
European Community was concluded: Article 220 of the Treaty lists the 
free movement of judgments as an area in which Member States should 
negotiate agreements. But it is the experience of the Brussels Convention 
— its success from the moment it entered into force and the impressive 
body of case-law accompanying its interpretation and application which 
made it a familiar legal landmark in the life of the European Community 
— that confirms the significance of the regulation. With the convention, 
the Community acquired an instrument based on uniform rules of direct 
jurisdiction, compliance with which did not need review by the court of 

Commission document referred to 
in the next footnote. The author of 
this article was the working party’s 
rapporteur. As with the previous 
versions, the explanatory report 
should have accompanied the new 
version of the Brussels I 
Convention. The events which led 
to the adoption of a regulation 
rather than a convention prevented 
the publication of the explanatory 
report which may yet be published 
as the report on the new version of 
the Lugano (Parallel) Convention 
when this has been concluded.
(6) COM(1999) 348 final, 
14.7.1999.
(7) OJ L 12, 16.1.2001.
(8) OJ C 27, 26.1.1998 (latest 
version of the protocol). Re the 
original version, see F. Pocar, La 
convenzione di Bruxelles sulla 
giurisdizione e l ’esecuzione delle 
sentenze, Third edition, Milan, 
1995, pp. 32 et seq.
(9) H. Gaudemet-Tallon, 
Compétence et exécution des 
jugements en Europe, Third edition, 
Paris, 2002, p. 22; S. Bariatti, ‘La 
cooperazione giudiziaria in materia 
civile dal terzo pilastro dell’Unione 
europea al titolo IV del Trattato 
CE’, Diritto dell’Unione europea, 
2001, p. 277; F. Pocar, ‘Remarques 
sur la coopération judiciaire en 
matière civile dans la CE’, 
Mélanges en l’honneur de B. Dutoit, 
Geneva, 2002, p. 229.
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the State in which enforcement was sought, and on automatic recognition 
of decisions, which together accelerated the movement of judgments be-
tween the EU Member States. The regulation, however, which further 
simplifies the procedure for declaring a judgment given in one Member 
State enforceable in another, has the potential to gradually dismantle al-
most all the obstacles still in the way of the automatic enforceability of 
judgments throughout the Community. The Brussels I Regulation stands 
as a milestone on the road to a genuine European judicial area which has 
dismantled the barriers between Member States. The convention not by 
chance has been described as a federating instrument, a description which 
holds even truer of the regulation (1).

II — Scope

1. Territorial scope

The regulation is applicable in all Member States except Denmark, which 
under Article 69 of the EC Treaty does not take part in acts adopted pursuant 
to Title IV of the EC Treaty, whereas it does apply in the United Kingdom 
and Ireland, which notified their wish to be bound by the regulation. Thus, 
the Brussels I Convention (in the version preceding the revision process lead-
ing to the adoption of the regulation) continues to apply in relations between 
Denmark and its fellow EC Member States.

2. Material scope

1. Despite the broad sweep of its title, covering civil and commercial matters 
in general, and Article 1(1), according to which it is applicable ‘whatever 
the nature of the court or tribunal’, the regulation does provide for various 
exceptions. These are listed in Article 1(2) as follows: the status or legal 
capacity of natural persons, rights in property arising out of a matrimo-
nial relationship, wills and succession; bankruptcy, proceedings relating 
to the winding-up of insolvent companies or other legal persons, judicial 
arrangements, compositions and analogous proceedings; and social secu-
rity and arbitration. Moreover, the regulation does not apply to revenue, 
customs or administrative matters.

2. The Court of Justice has tended to interpret these exceptions widely to 
cover disputes, which, while not explicitly included among the subjects 
listed, are nevertheless indirectly related to them. The Court has clearly 

(1) V. B. Goldman, ‘Un traité 
fédérateur: la convention entre les 

États membres de la CEE sur la 
reconnaissance et l’exécution des 

décisions en matière civile et 
commerciale’, Revue trimestrielle de 

droit européen, 1971, pp. 1 et seq.
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stated that there is no provision that necessarily links the treatment of an 
ancillary claim to that of a principal claim; ancillary claims accordingly 
come within the scope of the convention (and, now, of the regulation) ‘ac-
cording to the subject matter with which they are concerned and not ac-
cording to the subject matter involved in the principal claim’ (1). It should 
also be remembered that some of the areas outside the regulation’s scope 
are governed by other Community instruments, for example Regulation 
(EC) No 1346/2000 on insolvency proceedings and Regulation (EC) 
No 1347/2000 on matrimonial matters and matters of parental responsi-
bility for children of both spouses. Under Article 67 of the regulation, the 
provisions of such Community instruments take precedence over the 
regulation itself and may therefore be taken into consideration for the pur-
pose of interpreting matters outside its scope.

3. The material scope of the regulation is limited not only by the exceptions 
under Article 1 but also, under Article 71, by provisions on jurisdiction 
and the enforcement of judgments contained in other conventions ‘in rela-
tion to particular matters’, which remain unaffected. However, even 
where a national court has applied the rules on jurisdiction of a convention 
on a particular matter, its decisions are recognised and enforced in the 
other Member States pursuant to the regulation, unless both the Member 
State of origin and the Member State addressed are parties to the particu-
lar convention. In that case, the conditions for the recognition or enforce-
ment are governed by that convention, but it is still possible to apply the 
provisions of the regulation which concern the procedure for recognition 
and enforcement.

3. Temporal scope

Under Article 66, the Brussels I Regulation applies to legal proceedings insti-
tuted and to documents formally drawn up after the regulation’s entry into 
force on 1 March 2002. Article 66(2), however, goes on to specify two situa-
tions in which, in proceedings instituted in a Member State before that date, 
judgments given thereafter will be recognised and enforced in accordance 
with the regulation. These are (i) if, when the proceedings were instituted in 
the Member State of origin, that Member State was a party to the Brussels I 
Convention or the Lugano Convention or (ii) if, in the Member State of ori-
gin, jurisdiction was founded on rules which accorded with those provided for 
in the regulation or in a convention concluded between the Member State of 
origin and the Member State addressed which was in force when the proceed-
ings were instituted. This is a transitional provision designed to ensure the 
maximum continuity between the regulation and conventions applying 
among Member States and to promote uniformity in the rules applied to the 
enforcement of judgments throughout the European Union.

(1) Judgment of the Court of 
Justice of 6 March 1980 in Case 
120/79 De Cavel II 
[1980] ECR 731.

01_2003_1905_testo_EN 9-03-2005, 12:1513



 14 CIVIL LAW  EUROPEAN JUDICIAL COOPERATION
 Brussels I

III — Direct jurisdiction

1. General ground of jurisdiction

1. The system of direct jurisdiction embodied in the regulation is based — 
like that of its predecessor the Brussels I Convention — on a general 
ground, on a number of special grounds as alternatives to the general 
ground, on ‘protective’ jurisdiction, which introduces special rules safe-
guarding the weaker party, on the prorogation of jurisdiction by the par-
ties, and lastly on exclusive jurisdiction.

2. The general rule set out in Article 2 is that jurisdiction lies with the courts 
of the Member State of the defendant’s domicile. Persons domiciled in a 
Member State are sued in the courts of that State whatever their national-
ity, which has been outlawed as a ground of jurisdiction in accordance 
with the principle that nationality-based distinctions have no place in the 
internal market. Persons domiciled in a Member State may be sued in the 
courts of another Member State on the strict condition that the regulation 
so provides. In particular, the rules of national jurisdiction listed — albeit 
partially — in Annex I to the regulation may not be applied against them. 
It should be noted that while the defendant’s domicile in a Member State 
may determine that jurisdiction lies with that State’s courts, it does not at 
the same time regulate those courts’ territorial or material jurisdiction. 
Both these matters are governed by the Member State’s own rules.

3. The choice of the defendant’s domicile as the general ground for jurisdic-
tion came in for criticism in connection with the Brussels I Convention, 
which provided no uniform definition of domicile but left the matter to 
the national law of the court seised. Although no problems actually arose 
when applying the convention, a uniform definition of the domicile of 
companies or other legal persons is given in the regulation. Thus, if the 
defendant is a natural person, the court of the Member State seised of the 
matter determines whether or not he is domiciled there by applying its 
domestic law; if the court establishes that he is not domiciled in that State, 
then in order to determine whether the defendant is domiciled in another 
Member State, the court applies the law of that Member State (Article 59). 
If the defendant is a company or other legal person, Article 60 lays down 
that, for the purposes of the regulation, it is domiciled at the place where 
it has its statutory seat, or central administration or its principal place of 
business. The grounds of jurisdiction specified in Article 60, which is 
modelled on Article 48 of the EC Treaty, are alternatives, with two conse-
quences: firstly, that the plaintiff has several alternative forums available as 
regards the territorial application of the regulation, and, secondly, that, if 
any one of those grounds is present in a Member State, the regulation is 
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applicable, even though the other grounds would determine that the com-
pany was domiciled in a third State. This rule is useful less as a tool for 
settling issues of concurrent jurisdiction than as a means of ensuring that 
companies with at least one link with the territory of the European Union 
are brought within the scope of the regulation’s uniform rules.

4. As well as being the general ground for determining jurisdiction (which 
may be concurrent with other grounds only where the regulation so al-
lows), the defendant’s domicile is also the criterion delimiting the scope of 
the regulation’s direct rules on jurisdiction. Under Article 4, if the defend-
ant is not domiciled in a Member State, jurisdiction is only indirectly regu-
lated by the regulation, by referring to the law of each Member State; the 
exceptions are the rules on exclusive jurisdiction and the prorogation of 
jurisdiction (Articles 22 and 23), which apply regardless of domicile. 
Against defendants domiciled in third countries it is then possible to rely 
on the national rules of jurisdiction listed in Annex I to the regulation, even 
when these assert exorbitant jurisdiction. Judgments given in actions based 
on such national rules are — as will be seen later — recognised in the 
other Member States on the same conditions as judgments in accordance 
with the regulation’s own rules on jurisdiction. This provision, already 
found in the Brussels I Convention, has been attacked as discriminating 
against persons domiciled in third countries (1); to remedy this, albeit par-
tially, Article 72 leaves unaffected any existing bilateral agreements with 
third countries that provide for non-recognition of judgments ( 2).

2. Special jurisdiction

1. As an alternative to the general rule that jurisdiction lies with the courts 
of the Member State of the defendant’s domicile, plaintiffs may avail 
themselves of the special jurisdiction specified in Articles 5 to 7 of the 
regulation and bring an action in another Member State. This form of 
jurisdiction covers matters relating to contract, maintenance, tort, civil 
claims for damages or restitution based on an act giving rise to criminal 
proceedings, disputes arising out of the operations of a branch or agency, 
trusts, and certain shipping disputes. Unlike general jurisdiction, the 
grounds of special jurisdiction in principle ( 3) establish both the jurisdic-
tion of the Member State concerned and the local jurisdiction of that 
State’s courts, which may depart from national rules on territorial jurisdic-
tion (4).

2. Without entering into the detail of all the above grounds of jurisdiction, it 
should be mentioned that in matters relating to contract the regulation, 
like the Brussels I Convention, lays down that a person may be sued ‘in the 
courts for the place of performance of the obligation in question’ (Article 

(1) See, for example, K. H. 
Nadelmann, ‘Jurisdictionally 
improper fora in treaties on 
recognition of judgments: the 
Common Market draft’, Columbia 
Law Review, 1967, pp. 995 et seq.; 
P. Hay, ‘The Common Market 
Preliminary Draft Convention on 
the Recognition and Enforcement 
of Judgments — Some 
considerations of policy and 
interpretation’, American Journal of 
Comparative Law, 1968, pp. 149 et 
seq.; T. C. Hartley, Civil 
jurisdiction and judgments, London, 
1984, p. 8.
(2) Under Article 72, the 
regulation does not affect 
agreements by which a Member 
State and a third State undertook, 
prior to the entry into force of the 
regulation, not to recognise 
judgments given in another 
Member State against defendants 
domiciled or habitually resident in 
a third country where, in cases 
provided for in Article 4 of the 
Brussels Convention, the judgment 
could only be founded on a ground 
of jurisdiction considered 
exorbitant under the second 
paragraph of Article 3 of the 
convention. But, unlike the 
counterpart Article 59 of the 
Brussels Convention, this provision 
does not apply to agreements 
entered into subsequently.
(3) Except for jurisdiction with 
regard to trusts under Article 5(6), 
which refers to the courts of the 
Member State in which the trust is 
domiciled.
(4) On the gradual development of 
Community rules on the 
jurisdiction of the courts both of 
and within the Member States, see 
S. M. Carbone, Il nuovo spazio 
giudiziario europeo dalla 
convenzione di Bruxelles al 
Regolamento CE 44/2001, Fourth 
edition, Turin, 2002, pp. 54 et seq.
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5(1)(a)). This provision has raised various problems of interpretation re-
garding (a) the definition of ‘matters relating to contract’, (b) the identifi-
cation of the contractual obligation to be taken into consideration for the 
purposes of jurisdiction, and (c) the determination of the place of per-
formance.

(a) What are ‘matters relating to contract’? Given the differences in Mem-
ber States’ national law on the precise scope of matters relating to con-
tract (for example, culpa in contrahendo — pre-contractual liability — 
is regarded as contractual in some Member States but non-contractual 
in others), the Court of Justice has identified the need for an independ-
ent concept but has not developed a hard and fast definition. The Court 
has tended to address the problem pragmatically, ruling out as a matter 
of course any reference to the national law of the States concerned and 
providing guidance for determining where a case involves a contractual 
obligation and where no contract is involved (1). A dispute as to the 
existence or the validity of a contract is also considered to be a matter 
relating to contract ( 2). Moreover, when an action is based on both a 
claim of breach of a contractual duty and a claim of tort, no ancillary 
jurisdiction may be assumed. Jurisdiction for the first claim has to be 
determined by reference to Article 5(1) and for the second by reference 
to Article 5(3) regarding tort, even if this involves the plaintiff in bring-
ing two actions before courts in different States ( 3), a situation which 
can always be avoided by applying the general rule that jurisdiction is 
vested in the courts of the defendant’s domicile (4).

(b) Which is the obligation in question? The Court of Justice has devel-
oped an independent concept regarding the contractual obligation to 
be taken into account for determining jurisdiction, ruling that it is the 
obligation which corresponds to the contractual right on which the 
plaintiff ’s action is based and the non-performance of which is relied 
upon to support the plaintiff ’s claims (5). This solution, which is fully 
in accordance with Article 5(1), has been criticised for allowing multi-
ple jurisdiction for a single contract. That disadvantage is mitigated by 
the fact that, where a plaintiff ’s action is based on more than one obli-
gation under the same contract, the court seised may refer to the prin-
cipal obligation in order to determine whether it has jurisdiction ( 6 ). 
The decision as to whether or not the obligations are to be ranked as 
equivalent falls to the court seised and should normally be taken on 
the basis of the law applicable to the contract (7).

(c) Where is the place of performance of the obligation in question? The 
Court of Justice, which had various available options (including the 
adoption of an independent concept for the place of performance and 
reference to the lex fori), chose to refer to the lex causae of the disputed 

(1) See the judgments of the Court 
of Justice of 22 March 1983 in 

Case 34/82 Martin Peters [1983] 
ECR 987 and of 17 June 1992 in 

Case C-26/91 Jacob Handte [1992] 
ECR I-3967.

(2) See, in so far as such a dispute 
constituted a plea by way of 

preliminary objection in a case for 
the performance of a contract, the 

judgment of the Court of Justice of 
4 March 1982 in Case 38/81 Effer 

v Kantner [1982] ECR 825.
(3) See the judgment of the Court 
of Justice of 27 September 1988 in 

Case 189/87 Kalfelis [1988] 
ECR 5565.

(4) Reference must also be made to 
Article 2 when the obligation in 

question cannot be geographically 
located: see the judgment of the 
Court of Justice of 19 February 

2002 in Case C-256/00 Besix 
[2002] ECR I-1699.

(5) See, in particular, the judgment 
of the Court of Justice of 6 

October 1976 in Case 14/76 De 
Bloos v Bouyer [1976] ECR 1497; 

in this case, which concerned 
claims for damages for non-

performance of a contract, the 
Court ruled that the obligation to 
which reference must be made is 

not the obligation to pay damages 
but the obligation non-

performance of which is relied 
upon, by the plaintiff in support of 

his application for damages.
(6) See the judgment of the Court 

of Justice of 15 January 1987 in 
Case 266/85 Shenavai v Kriescher 

[1987] ECR 239.
(7) See the judgment of the Court 
of Justice of 28 September 1999 in 

Case C-440/97 Groupe Concorde 
[1999] ECR I-6307.
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obligation, as determined according to the private international law of 
the court before which the matter is brought (1). This solution, ini-
tially criticised as lacking uniformity and encouraging forum shop-
ping, became more acceptable after the entry into force of the Conven-
tion on the Law applicable to Contractual Obligations of 19 October 
1980, although the latter did not iron out all the problems involved in 
recourse to private international law. In order to ensure more uniform 
application of the place-of-performance rule, the regulation intro-
duces a new provision designed to avoid litigants invoking conflict-of-
laws rules. This ties the place of performance of the most common 
contracts to the underlying facts, specifying that, unless otherwise 
agreed between the parties, it is ‘in the case of the sale of goods, the 
place in a Member State where, under the contract, the goods were 
delivered or should have been delivered’ and ‘in the case of the provi-
sion of services, the place in a Member State where, under the contract, 
the services were provided or should have been provided’ (Article 
5(1)(b)). However independent, pragmatic and factually-based it may 
be in intention ( 2), this provision can hardly replace conflict-of-laws 
rules in cases where the parties have not clearly stipulated the place of 
performance of the obligation in the contract, or where the obligation 
has already been performed and the place of performance is in dispute. 
In practice, such cases will involve reverting to the general rule under 
Article 5(1)(a). The latter applies in any event, in accordance with Ar-
ticle 5(1)(c), to all cases not covered by paragraph (b) (i.e. contracts 
other than contracts for the sale of goods or the provision of services) 
and to those contracts as well if the place of performance is in a third 
State.

3. In matters of maintenance, the need to protect the maintenance creditor 
when suing the maintenance debtor resulted in the creditor’s domicile or 
habitual residence being added to the general rule of the defendant’s dom-
icile, so providing the maintenance creditor with a choice of alternative 
forums. Moreover, if the matter is ancillary to proceedings concerning the 
status of a person, the maintenance creditor may also sue in the court 
which, according to its own law, has jurisdiction to entertain the proceed-
ing on status, unless that jurisdiction is based solely on the nationality of 
one of the parties (Article 5(2)).

4. In matters of tort, delict or quasi-delict, Article 5(3) of the regulation 
provides that the plaintiff may sue in the courts for the place where the 
harmful event occurred or may occur. Given the Member States’ differing 
legal approaches to determining where a tort involving more than one 
State was committed (some being based on the principle of the place of the 
act or omission giving rise to the damage and some on the place where the 
damage occurred), the Court of Justice’s interpretation of the correspond-

(1) See the judgments of the Court 
of Justice of 6 October 1976 in 
Case 12/76 Tessili v Dunlop [1976] 
ECR 1473 and in Groupe Concorde 
(cited above).
(2) See section on Article 5 in 
COM(1999) 348 final.
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ing provision of the Brussels I Convention was to accept both theories and 
to allow the plaintiff the option of suing either in the place of the act or in 
the place of the damage (1). Although this interpretation increases the 
scope for forum shopping, it should be pointed out that reference to the 
place of the act theory alone would have overly favoured the wrongdoer, 
since that place frequently coincides with his domicile, and would have 
deprived the plaintiff of the option which special jurisdiction is intended 
to provide. In order to avoid the multiplication of courts with competent 
jurisdiction, the place where the harmful event occurred is to be under-
stood as being the place where the initial damage manifested itself di-
rectly and not that where any subsequent damage to assets may indirectly 
occur ( 2). The special problem of damage inflicted via the press, radio or 
television (defamation), in which an act in one country may cause harm-
ful events in several others, has been solved by the ruling that the victim 
may bring an action before the courts of the defendant’s domicile, which 
have general jurisdiction in respect of all the harm caused by the defama-
tion, or before the courts of each State in which the plaintiff claims to have 
suffered injury, which have jurisdiction to rule solely in respect of the 
harm ascertained in that State ( 3).

5. The regulation also provides for special jurisdiction in certain cases on 
the basis of related actions. As will also be clear from the case-law re-
viewed so far, the relatedness of actions is not a general ground of juris-
diction; it may only determine jurisdiction in the four cases specified in 
Article 6 of the regulation, i.e. where there are a number of defendants 
and the claims are closely connected, in the case of a third party in an 
action on a warranty or guarantee, where there is a counterclaim arising 
from a contract on which the original claim was based, and where an ac-
tion relating to a contract may be combined with an action relating to 
immovable property.

3. Protective jurisdiction

1. For some matters, where contracts usually involve a socioeconomic imbal-
ance between the two sides, the jurisdiction grounds considered so far 
would often entail a further advantage for the stronger party. That is cer-
tainly true of the general forum when the application is made by the rela-
tively weak party, but it also holds true for special jurisdiction, in view of 
the scope for the stronger party to stipulate the place of performance in 
the contract. In order to afford the weaker party due judicial protection, 
the regulation contains jurisdiction rules designed to ensure that proceed-
ings are preferably conducted in courts readily accessible to that party. 
The matters concerned are insurance contracts, consumer contracts and 
individual employment contracts.

(1) See the judgment of the Court 
of Justice of 30 November 1976 in 

Case 21/76 Mines des potasse 
d’Alsace v Bier [1976] ECR 1735.

(2) See the judgments of the Court 
of Justice of 11 January 1990 in 
Case C-220/88 Dumez [1990] 

ECR I-49 and of 19 September 
1995 in Case C-364/93 Marinari 

[1995] ECR I-2739.
(3) See the judgment of the Court 
of Justice of 7 March 1995 in Case 

C-68/93 Shevill [1995] 
ECR I-415.
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2. In the case of insurance, conferral of jurisdiction on courts more accessi-
ble to the insured is achieved by enabling the plaintiff (policyholder, in-
sured or beneficiary) to bring proceedings in the courts for his own domi-
cile as an alternative to the defendant-related general forum. An insurer 
who is not domiciled in a Member State but has a branch or other place of 
business in a Member State is deemed, for disputes arising out of its op-
erations, to be domiciled in that Member State (Article 9). In the case of 
liability insurance or insurance of immovable property, the insurer may 
also be sued in the courts of the place where the harmful event occurred. 
The insurer, on the other hand, may only have recourse to the general 
forum and must bring proceedings in the courts of the domicile of the 
policyholder, insured or beneficiary.

3. The same option of submitting a dispute to the courts of their own domi-
cile as an alternative to the defendant-related forum is available to con-
sumers, who may themselves, however, as a rule be sued by the other 
party only in the courts of the State in which they are domiciled. It should 
be pointed out that such protection applies only where the party contract-
ing with a consumer pursues commercial or professional activities in the 
Member State of the consumer’s domicile or directs such activities to that 
State ‘by any means’; this provision is designed to include electronic com-
merce, provided activities are specifically directed at the State in which the 
consumer is domiciled.

4. In the case of employment contracts, too, while the employer may only 
avail himself of the general forum of the defendant’s domicile, the em-
ployee has a choice between that forum and one closer to him, although 
this is not that of his domicile but that of the place where he habitually 
carries out or carried out his work or, for work carried out in more than 
one country, that of the place where the business which engaged him is or 
was situated.

5. The weaker parties in question are also protected from the danger of having 
a deviating jurisdiction agreement foisted upon them by the other party 
when concluding the contract. Such an agreement is valid only if it is en-
tered into after the dispute has arisen, if it allows the weaker parties access 
to further forums besides those specified by the regulation or, for insurance 
policyholders and consumers, if it confers jurisdiction on the courts of the 
State in which both parties are domiciled or habitually resident.

4. Prorogation of jurisdiction

1. Subject to the limits referred to above, the Brussels I Regulation allows the 
parties extensive scope to decide for themselves on international jurisdic-
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tion. That scope, laid down in Article 23 of the regulation, enabling the 
parties, one or more of them domiciled in a Member State, to designate a 
Member State’s courts to which to submit any future disputes between 
them, stems from a gradual process of legislative development. While the 
Brussels I Convention originally recognised a jurisdiction agreement as 
valid in form only if in writing or evidenced in writing, the 1978 Acces-
sion Convention added the possibility of the agreement being in a form 
according with an international trade usage of which the parties were or 
ought to have been aware and which is widely known to and regularly ob-
served by parties to such contracts in the particular trade concerned. To 
those cases of valid jurisdiction agreements, the 1989 Accession Conven-
tion then added the possibility of the agreement being in a form according 
with practices which the parties have established between themselves, 
thereby further departing from the original restrictive wording (1). Taking 
on board the latest convention wording and thus confirming the tendency 
to favour validity of such an agreement, the regulation also, firstly, made 
it clear that any communication by electronic means which provides a 
durable record of the jurisdiction agreement is deemed equivalent to writ-
ing and, secondly, relaxed the provision conferring exclusive jurisdiction 
on the courts designated, by stipulating that jurisdiction is exclusive un-
less the parties have agreed otherwise. This brings greater flexibility to 
jurisdiction agreements, making them a working tool more responsive to 
the needs of international trade, in which parties’ self-determination has a 
key part to play.

2. Apart from agreement between the parties, prorogation of jurisdiction 
may also arise from tacit acceptance of a court, if the defendant enters an 
appearance, without contesting the jurisdiction of the court seised, in his 
first defence (2). Since this is prorogation after a dispute has arisen, it also, 
unlike that under a jurisdiction agreement, applies as an exception to pro-
tective jurisdiction, being barred only by exclusive jurisdiction.

5. Exclusive jurisdiction

As mentioned earlier, the set of rules by which the regulation directly governs 
jurisdiction also includes some bases for exclusive jurisdiction, to apply in all 
cases, even where the defendant is domiciled in a non-EU State. Those juris-
diction bases are laid down in addition to jurisdiction under a prorogation 
agreement between the parties, in so far as such jurisdiction is exclusive. In 
particular, they involve proceedings principally ( 3) concerned with rights in 
rem in immovable property or long-term tenancies of immovable property, for 
which jurisdiction lies with the courts of the Member State in which the prop-
erty is situated, with valid constitution or dissolution of companies or other 
legal persons, for which their seat (4) is the point of reference, with entries in 

(1) The provision was taken from 
the 1988 Lugano Convention.

(2) The Court of Justice has made 
it clear that lodging an objection to 

jurisdiction along with a defence 
on the substance of the case, as 
required under some countries’ 

national law, does not entail 
acceptance of jurisdiction; see the 

judgment of 24 June 1981 in 
Case 150/80 Elefanten Schuh 

[1981] ECR 1671.
(3) Under Article 25 of the 

regulation, requiring a court to 
decline jurisdiction, of its own 

motion, only if seised of a claim 
principally concerned with a 

matter for which exclusive 
jurisdiction lies elsewhere.

(4) It should be noted that the 
regulation stipulates that, in 

determining the seat, the court is 
to apply its rules of private 

international law, an arrangement 
deviating from that applicable 
generally under Article 60 in 
determining domicile for the 

purposes of Article 2.
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public registers and registration or validity of patents, for which jurisdiction 
lies with the courts in the State of registration, and with enforcement of judg-
ments, which comes within the jurisdiction of the courts in the State of en-
forcement. The exclusive nature of those jurisdiction rules is warranted on 
account of the dispute’s particularly close link with a Member State, while 
leaving open the question of whether such exclusive jurisdiction also has the 
effect of establishing that the court seised does not have jurisdiction when the 
link specified is with a third State (1).

6. Jurisdiction to grant interim relief

The jurisdiction criteria laid down in the regulation come into play as regards 
interim relief, too, in that the courts with jurisdiction as to the substance of 
the matter also have jurisdiction to order provisional, including protective, 
measures. Under Article 31, however, in addition to the courts with jurisdic-
tion as to the substance, jurisdiction may also be available under the law of 
any Member State to whose courts a measure is applied for, even if another 
Member State’s courts have jurisdiction as to the substance. The reference to 
Member States’ national law is general in scope, but presupposes an actual 
link between measures applied for and territorial jurisdiction of the State ap-
plied to ( 2), so that jurisdiction in essence lies with the courts in the State of 
location of the property on which a protective measure is to be imposed.

7. Coordination of jurisdiction

1. The availability of alternative forums for many disputes covered by the 
regulation means that proceedings on the same claim may be brought and 
conducted concurrently in courts in different Member States, with the 
risk that those courts arrive at mutually incompatible judgments. Proper 
administration of justice requires that that risk be kept to a minimum, 
with the avoidance, as far as possible, of concurrent proceedings conduct-
ed in parallel in different Member States. In trying to find a clear, effective 
way of resolving cases of lis pendens or related actions, the draftsmen of the 
regulation, as of the convention before it, were faced with considerable dif-
ferences between national legal systems, beginning with some Member 
States’ arrangement whereby proceedings already pending take prece-
dence and others’ application of the forum non conveniens approach. Even 
with the latter approach generally ruled out and with it stipulated that in 
lis pendens cases any court other than the court first seised must decline 
jurisdiction in favour of the court first seised, where that court’s jurisdic-
tion is established, there remained fundamental differences as to the time 
at which proceedings become pending, since some systems make reference 

(1) The issue raised, of whether 
exclusive jurisdiction rules have 
what has been termed a ‘reflex 
effect’, has not been finally settled 
in legal scholarship or in case-law, 
although it has previously been 
resolved in the negative for the 
Brussels I and Lugano 
Conventions; see H. Gaudemet-
Tallon, Compétence et exécution des 
jugements en Europe (cited above), 
pp. 72 et seq.
(2) On this point, see the 
judgment of the Court of Justice of 
17 November 1998 
in Case C-391/95 Van Uden 
[1998] ECR I-7091.
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to the lodging of the document instituting proceedings with the court and 
others to its service on the defendant. The inadequacy of referring to the 
national law of each of the States concerned, as suggested by the Court of 
Justice (1), as a satisfactory way of resolving the problem prompted 
attempts to arrive at separate definitions, albeit based on a compromise 
between Member States’ systems. Under Article 30 of the regulation, 
therefore, if proceedings become pending upon lodging of the document 
instituting them with a court, the court is deemed to be seised at that 
time, provided the plaintiff has not subsequently failed to take all neces-
sary steps for service on the defendant; if proceedings become pending 
upon service on the defendant, on the other hand, the court is deemed to 
be seised when the document instituting them is received by the authority 
responsible for service, provided the plaintiff has not subsequently failed 
to take all necessary steps to have the document lodged with the court. For 
all its apparent complexity, this arrangement is designed to reduce the po-
tential advantage to either party of referring to national systems, while still 
conferring jurisdiction on the court first seised.

2. Some flexibility is advisable, however, in the case of related actions. Here, 
any court other than the court first seised is merely given the option of 
staying proceedings, but not required to do so. That other court may also 
decline jurisdiction, upon application by either party, if the court first 
seised has jurisdiction over the actions in question and its law allows their 
consolidation. Without bringing the greater flexibility that reference to 
the forum non conveniens principle would, the coordination provided for is 
nevertheless based on careful consideration by courts other than the court 
first seised (2).

IV —  Recognition and enforcement 
of judgments

1. While the rules governing jurisdiction made the Brussels I Convention, as 
they now make the regulation, the first general instrument to deal with 
this, Chapter III of the regulation, concerning recognition and enforce-
ment of judgments, is no less of a new departure in comparison with previ-
ous instruments. It, too, stems from developments in the convention provi-
sions, which it further builds upon with the aim of increasingly easy, auto-
matic giving of effect to judgments handed down in other Member States.

2. Like the convention before it, the regulation first of all allows for recogni-
tion in Member States of all judgments given by courts in other Member 

(1) Judgment of the Court of 
Justice of 7 June 1984 

in Case 129/83 Zelger v Salinitri 
[1984] ECR 2397; see, however, 

the subsequent judgment of 
8 December 1987 in Case 144/86 

Gubisch v Colombo [1987] 
ECR  4861, in which the Court 

made it clear that the reference to 
national law relates only to the 

time at which proceedings become 
pending and that, as regards its 

essential components, lis pendens is 
to be regarded as separately 

defined.
(2) With this in mind, it might be 

asked whether it would not be 
worth bringing about closer 

coordination by also attaching 
significance to consideration by the 

court first seised, with a view to a 
possible transfer of proceedings to 

another court seised.
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States within its scope as to subject matter, regardless of what judgments 
are called and of the final or provisional nature of their content. Article 32 
leaves no room for doubt on that score, nor as to the applicability of the 
regulation’s provisions, which do not require any consideration of the 
original court’s jurisdiction. Even judgments given on the basis of jurisdic-
tion criteria under national law, as only indirectly referred to in Article 4 
of the regulation, in the case of defendants domiciled in a third State, will 
therefore qualify for free movement in other Member States.

3. The regulation continues to distinguish between recognition and enforce-
ment of foreign judgments. Recognition is automatic, without any special 
procedure unless in dispute, under the principle of mutual trust between 
Member States’ judicial systems; only for enforcement is any procedure 
required, albeit a simplified one. The distinction is, of course, limited in 
effect, since it presupposes an undisputed foreign judgment, but does have 
its significance in coordinating Member States’ jurisdiction. As pointed out 
by the Court of Justice in one of its earliest judgments, the automatic res 
judicata effect entailed by recognition, under Article 33, means that any 
further proceedings involving the same cause of action are barred in other 
Member States (3). Nor is the significance of the invocability of recognition 
as an incidental issue in a court in any Member State, even one other than 
that having jurisdiction for enforcement, to be underestimated.

4. The grounds for non-recognition are also fairly limited and have been 
further reduced by the regulation. They concern a manifest clash with 
public policy in the Member State in which recognition is sought, defec-
tive service of the document instituting proceedings on the defendant, 
such that he was unable to arrange for his defence, and irreconcilability of 
the judgment with another judgment given in the State in which recogni-
tion is sought, or even in another Member State or a third State, provided 
that judgment is recognised in the State in which recognition is sought. 
These circumstances should arise increasingly rarely, both as legislative 
harmonisation makes for growing uniformity of public policy within Eu-
rope, including in procedural matters, and as conflicting judgments ought 
normally to be prevented by operation of the rules on lis pendens and re-
lated actions.

5. The only real obstacle which the regulation still places in the way of recogni-
tion seems rather to be that, while review of the original court’s jurisdiction 
has generally been done away with, it still stands in cases involving protec-
tive jurisdiction in respect of insurance and consumer contracts or exclusive 
jurisdiction. Retention of review is of questionable value and somewhat at 
variance with the reasons for eliminating review of the foreign court’s juris-
diction generally, i.e. mutual trust in the administration of justice, as as-
serted in the regulation and reflected in the procedural safeguards for de-

(3) Judgment of the Court of 
Justice of 30 November 1976 in 
Case 42/76 De Wolf v Cox 
[1976] ECR 1759.
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fendants and the exclusion of any review as to the substance of judg-
ments (1). It should also be pointed out that the regulation does not allow 
for review of jurisdiction in the case of individual employment contracts, 
so as not to jeopardise an employee’s right to secure recognition of a judg-
ment in his favour, obtained in another Member State ( 2).

6. The regulation appears even more of a new departure as regards enforce-
ment of foreign judgments. Without going so far as to remove the need for 
any procedure, the declaration of enforceability involves a procedure fur-
ther simplified from that under the Brussels I Convention, so as to become 
virtually automatic, with purely formal scrutiny of the documents pro-
duced by the party applying for it. These are confined to a copy of the 
judgment which satisfies the conditions necessary to establish its authen-
ticity and a certificate issued, using a form annexed to the regulation (3), 
by the court or competent authority in the State in which the judgment 
was given. Having ascertained that the documents are in order, the court 
declares the judgment enforceable, upon application by any interested 
party, without considering recognition requirements under the regulation, 
in the absence of the party against whom enforcement is sought, who is 
not allowed to make any submissions at this stage of proceedings.

7. Only once the declaration of enforceability has been served on the other 
party may he, within one month (4), appeal against it on the grounds for 
non-recognition under the regulation (5). The court ( 6 ) must give its deci-
sion without delay on that appeal, which is dealt with under the rules 
governing adversarial procedure. The regulation thus follows the pattern 
of the summary procedure previously laid down in the Brussels I Conven-
tion, with the further simplification that scrutiny as to recognition re-
quirements, performable by the court twice under the convention, first for 
a declaration of enforceability and then for an appeal against it, is con-
fined to the second stage, if the party against whom enforcement is sought 
so requests by appealing. Where he does not, the foreign judgment is thus 
enforced without any scrutiny as to recognition requirements (7). The 
elimination of scrutiny at the first stage therefore has significant implica-
tions and makes for automatic giving of effect to foreign judgments.

V — Concluding remarks

As pointed out at the beginning of this account of it, the Brussels I Regulation 
represents a key instrument for the establishment of a European judicial area. 
Not only does it cover a wide range of civil and commercial matters, following 
on from the Brussels I Convention, but it has been able to draw on the experi-

(1) See the regulation’s 16th recital. 
The same reasons for eliminating 

review of jurisdiction had 
previously been adduced in the 

Jenard report (cited above), p. 46.
(2) There can, of course, be no 

question of any review as to the 
substance of a foreign judgment, 
even as to the law applied by the 

original court, as allowed by 
Article 27(4) of the Brussels I 

Convention, under which a 
judgment will not be recognised if, 

in order to arrive at its judgment, 
the court in the State in which the 
judgment was given has decided a 

preliminary question concerning 
the status or legal capacity of 

natural persons, rights in property 
arising out of a matrimonial 

relationship, wills or succession in 
a way that conflicts with the rules 
of private international law of the 

State in which recognition is 
sought, unless the same result 

would have been reached by 
application of those rules. The 

omission of that provision has to 
be seen as a welcome development, 
on account of its substantive review 

implications. Its retention in the 
regulation would, moreover, in part 

at least, run counter to the course 
followed in the Brussels II 

Regulation, which makes no 
provision for such review. On this 

point, see H. Gaudemet-Tallon, 
Compétence et exécution des 

jugements en Europe (cited above), 
p. 320.

(3) Annex V. The form is designed 
to show at a glance the main 

details of the judgment and of 
service of the document instituting 

proceedings at the court in the 
source Member State.

(4) Within two months if the party 
against whom enforcement is 
sought is domiciled in a State 
other than that in which the 

declaration of enforceability was 
issued.

(5) The party applying for a 
declaration of enforceability of a 

foreign judgment is also entitled to 
appeal if it is not granted.

(6) The court with jurisdiction to 
hear the appeal, like that with 
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ence built up over decades of applying the convention, as witnessed by thou-
sands of national judgments and well over 100 interpretative rulings by the 
Court of Justice, to come up with more advanced ways of simplifying for-
malities and procedures for judgments given in one Member State to travel 
and to take effect in other Member States. Availability of direct jurisdiction 
rules and of arrangements for coordinating jurisdiction of Member States’ 
courts pursuant to them, increasingly based on common definitions rather 
than on Member States’ national law, brings progressive harmonisation of the 
exercise of civil jurisdiction in Member States in the case of defendants domi-
ciled in other Member States, to which might be added more harmonised 
rules on the exercise of jurisdiction for defendants domiciled in non-member 
countries. Even though not yet complete, gradual elimination of review of the 
source Member State’s jurisdiction in other Member States in which judg-
ments are to be enforced, as well as more generally of any requirements for 
recognition of judgments and of any procedural formalities, follows the ap-
proach of making the source State responsible for establishing compliance 
with principles laid down by law in issuing judgments and of having those 
judgments automatically recognised in other States ( 8 ). Incorporation of the 
regulation’s provisions into a forthcoming revised version of the Lugano Con-
vention with certain third States, which might be joined by others, including 
non-European ones ( 9), is in addition a prerequisite if, besides helping to es-
tablish a European judicial area, those provisions are also to serve as a point of 
reference in regulating relations between persons domiciled in the EU and in 
third States.

jurisdiction to issue the declaration 
of enforceability, for each Member 
State is not now specified in the 
body of the regulation, as it was in 
the Brussels I Convention. In 
order to obviate the need to amend 
the regulation for future European 
Union enlargements, or possibly in 
response to different information 
supplied by Member States, the 
courts having jurisdiction are listed 
in annexes to the regulation; these 
can be amended by the 
Commission on the basis of 
information supplied by the 
Member State concerned. See 
Annexes II, III and IV.
(7) On this point, including the 
procedure’s similarities with the 
system of registration of judgments 
in the United Kingdom, see W. 
A. Kennet, The enforcement of 
judgments in Europe, Oxford, 2000, 
pp. 217 et seq.
(8) On this, including the prospect 
of introducing a European 
enforcement order, see R. Wagner, 
‘Vom Brüsseler Übereinkommen 
über die Brüssel I-Verordnung zum 
Europäischen Vollstreckungstitel’, 
IPRax, 2002, pp. 75 et seq., and 
A. Marmisse, La libre circulation des 
décisions de justice en Europe, 
Limoges, 2000, pp. 196 et seq.
(9) Especially if the proceedings of 
the Hague Conference on Private 
International Law for the drafting 
of a worldwide convention on 
jurisdiction and enforcement of 
judgments should not prove 
successful. A draft general 
convention drawn up in 1999, with 
an explanatory report by P. Nygh 
and F. Pocar (available on the 
conference website), has been put 
aside for the time being and a draft 
convention confined to choice-of-
court agreements is now being 
discussed.
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Council Regulation (EC) No 1347/2000 of 29 May 2000 
on jurisdiction and the recognition and enforcement of judgments 
in matrimonial matters and in matters of parental responsibility 
for children of both spouses (‘Brussels II Regulation’) and Regulation 
(EC) No 2201/2003 repealing it (‘Brussels IIa Regulation’)

I — Background and current situation

1. Considering that family law was not previously a matter of any interest to 
a Community centred on purely economic issues, developments in family 
law within the European Union in recent years have been truly spectacu-
lar. A situation of complete lack of provision in the field of family law has 
been transformed in a very short space of time by the adoption, firstly, of 
Council Regulation (EC) No 1347/2000 and, subsequently, of Regula-
tion (EC) No 2201/2003, its intended replacement. An insight into the 
background is required for an understanding of these developments.

2. The immediate background was the adoption of the Brussels Convention 
of 28 May 1998 on Jurisdiction and the Recognition and Enforcement of 
Judgments in Matrimonial Matters (the ‘Brussels II Convention’) under 
the third pillar of the Treaty of Maastricht, which was accompanied by a 
report drafted by the rapporteur (1). However, the 1998 convention did 
not come into force because the Treaty of Amsterdam came into force on 
1 May 1999 and reversed the intergovernmental approach which had pre-
vailed up to then in judicial matters; on the basis of Articles 61(c) and 67 
of the Treaty establishing the European Community, the Commission 
submitted a proposal for a regulation ( 2) to transform the 1998 conven-
tion into a regulation, which resulted in the adoption of Regulation (EC) 
No 1347/2000 of 29 May 2000 (the ‘Brussels II Regulation’ ( 3)) on juris-
diction and the recognition and enforcement of judgments in matrimo-
nial matters and in matters of parental responsibility for children of both 
spouses. The text of the convention was changed little during transforma-
tion and the amendments made were either the result of the transforma-
tion of the convention into a regulation or due to the fact that, in the 
course of the process of review and transformation of the 1968 Brussels 
Convention into Regulation (EC) No 44/2001, some improvements had 
been made which merited incorporation. That is how the Brussels II Reg-
ulation (4) came to be approved on 29 May 2000 and entered into force 
on 1 March 2001 (in accordance with Article 46 thereof).

3. In a marriage breakdown, a foreign element is an increasingly frequent oc-
currence, as it is in relationships between parents and children, which 
gives rise to three problems: international jurisdiction, applicable law, and 

(1) Convention and explanatory 
report by A. Borrás (OJ C 221, 

16.7.1998). That report is referred 
to in the footnote to recital 6 of 

Regulation (EC) No 1347/2000 
and in the footnote to recital 3 of 
Regulation (EC) No 2201/2003. 

Community regulations cannot be 
accompanied by an explanatory 

report. However, the explanatory 
report on the 1998 convention is 

still relevant, as its extensive use by 
commentators on the regulation 

shows, provided that two 
limitations are borne in mind. The 

first relates to the content of the 
regulations themselves in that the 
report is valid only in so far as no 
amendments have been made to 

the corresponding convention 
provisions. The second relates to 

the unifying function of the Court 
of Justice in the interpretation and 

application of Community law, 
since assertions contained in the 
report are valid only if the Court 

has not ruled differently. It should 
also be pointed out that the 

opinions expressed today do not 
necessarily coincide with the 

content of that report since it had 
to be approved by the working 

party which prepared the 
convention.

(2) OJ C 247, 31.8.1999.
(3) On account of its relationship 

with the 1968 Brussels Convention 
and Regulation (EC) No 44/2001, 

known as the ‘Brussels I 
Convention’ and the ‘Brussels I 

Regulation’, respectively.
(4) OJ L 160, 30.6.2000. On the 
background to the regulation, see 

P. Beaumont and G. Moir, 
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recognition and enforcement of judgments. The Brussels II Regulation 
provides an answer to the first and the third of these questions and is 
therefore what is known as a ‘double’ instrument in that it regulates both 
jurisdiction and the recognition and enforcement of judgments. The issue 
of the law applicable to divorce has not yet been dealt with in depth nor 
has it been the subject of any initiative (5). It remains somewhat surprising 
that measures have been taken to facilitate movement of judgments in 
matrimonial matters without any attempt to unify conflict-of-law rules at 
the same time, given that approximation of national legislation is almost 
inconceivable at the moment.

4. A further development should be mentioned in this context. The Tampere 
European Council established that the principle of mutual recognition of 
judgments was a cornerstone for the creation of a genuine area of justice, 
stressing rights of access as a matter of priority in the field of family law. 
This led France to present an initiative on 3 July 2000 with a view to 
adopting a Council regulation on the mutual enforcement of judgments 
on rights of access to children ( 6 ), which was linked to Regulation (EC) 
No 1347/2000 in that it confined itself to simplifying the recognition and 
enforcement of judgments on rights of access given in matrimonial pro-
ceedings and in relation to the children of both spouses. That limitation 
clearly signalled a fear of going beyond the legal basis provided by Articles 
61(c) and 67 of the Treaty. However, the limitation was deemed inappro-
priate in view of the need to ensure equal treatment for all children. Ac-
cordingly, the Commission submitted a proposal (7) which resulted in the 
adoption of Council Regulation (EC) No 2201/2003 of 27 November 
2003 concerning jurisdiction and the recognition and enforcement of 
judgments in matrimonial matters and matters of parental responsibility, 
repealing Regulation (EC) No 1347/2000 ( 8 ). Article 72 of this regula-
tion provides that the regulation will enter into force on 1 August 2004 
and apply from 1 March 2005. The first comment to make here is that 
there has been no amendment to the measures on annulment, divorce and 
separation, the object being to amend the rules on child protection in such 
a way that it is not confined to protection on grounds of marriage break-
down or protection only of the children of both spouses. Hence the use-
fulness of the comparative table in Annex V to Regulation (EC) No 2201/
2003 showing the correspondence between the articles of the two regula-
tions ( 9). The following points focus on the main aspects of Regulation 
(EC) No 2201/2003 and, in particular, draw attention to the differences 
between it and Regulation (EC) No 1347/2000, which it replaces.

‘Brussels Convention II: A new 
private international law 
instrument in family matters for 
the European Union or the 
European Community?’, European 
Law Review, 1995, pp. 268 et seq.; 
H. Gaudemet-Tallon, ‘La 
Convention de ‘‘Bruxelles II’’: 
Convention concernant la 
compétence, la reconnaissance et 
l’exécution des décisions en matière 
matrimoniale’, Travaux du Comité 
français de droit international privé, 
1999; M. Jantera-Jareborg, 
‘Marriage dissolution in an 
integrated Europe’, Yearbook of 
Private International Law, 1, 1999; 
B. Sturlese, ‘L’extension du système 
de la Convention de Bruxelles au 
droit de la famille’, Travaux du 
Comité français de droit 
international privé, 1995–96, pp. 49 
et seq.; P. de Vareilles-Sommières, 
‘La libre circulation des jugements 
rendus en matière matrimoniale en 
Europe’, Gazette du Palais, 17–18 
October 1999, pp. 15 et seq.
(5) The current state of 
preliminary work is to be found at 
http://europa.eu.int/comm/justice_
home/doc_centre/civil/studies/
doc/divorce_matters_en.pdf.
(6) OJ C 234, 15.8.2000.
(7) OJ C 203 E, 27.8.2002.
(8) Article 71 of the regulation 
(OJ L 338, 23.12.2003).
(9) OJ L 338, 23.12.2003, p. 28.
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II — Scope

1. Territorial scope

5. Both regulations apply in principle to the ‘Member States’ but in practice 
exclude Denmark since, in accordance with Article 69 of the EC Treaty, 
Denmark does not participate in the adoption of Community acts pursu-
ant to Title IV and is therefore not bound by such instruments.

 Accordingly, Article 2 of Regulation (EC) No 2201/2003 which gives a 
series of definitions, defines ‘Member State’ as ‘all Member States with the 
exception of Denmark’. The United Kingdom and Ireland exercised their 
right under Article 69 of the EC Treaty to opt in. The regulations thus 
apply to 14 Member States.

2. Material scope

6. The instruments under examination originated in the work of the Euro-
pean Group on Private International Law (1) which discussed the matter 
in Louvain-la-Neuve in 1991 on the basis of work by C. Kohler ( 2), start-
ing from Article 220 of the EC Treaty and conflicting competence in mat-
ters of family law. The outcome became known as the 1993 ‘Heidelberg 
project’, which was more ambitious in terms of material scope than the 
instruments discussed here, which do not cover the issues of personal and 
family law excluded from the scope of the 1968 Brussels Convention and 
Regulation (EC) No 44/2001. It is also worth recalling that the Jenard 
report ( 3) pinpointed difficulties with family law issues at a time when 
there were only six Member States with more closely related legal systems 
than at present.

7. The material scope of the regulations is set out in Article 1 in each case, 
with a distinction to be drawn between matters relating to matrimonial 
proceedings and those pertaining to parental responsibility.

(a) In relation to matrimonial proceedings, the scope of the regulations is 
very limited. In fact, it is confined to proceedings relating to the mar-
riage bond as such (4), i.e. annulment, divorce and separation (5). So 
the recognition of judgments affects only the dissolution of the mar-
riage link. That is the description in the explanatory report on the 
1998 convention and also in recitals 10 and 8 of the Brussels II and 
Brussels IIa Regulations, respectively ( 6 ). The scope is thus very lim-
ited, useful though it is to the public. In reality, a divorce settlement 
includes provisions on the couple’s economic arrangements and other 

(1) This group’s function is to 
study points of convergence 

between private international law 
and European Community law. 
For proceedings since 1991, see 

notes by J. D. González Campos 
and A. Borrás in Revista Española 

de Derecho internacional. The 
group’s website may also be 

consulted (http://
www.drt.ucl.ac.be/gedip).

(2) C. Kohler, ‘L’article 220 du 
Traité CEE et les conflits de 

juridiction en matière de relations 
familiales: premières réflexions’, 
Rivista di Diritto internazionale 

privato e processuale, 2, 1992, 
pp. 221 et seq. Subsequently, A. 

Borrás, ‘Luz verde a la extensión 
del Convenio de Bruselas a 

cuestiones de familia’, Revista 
Española de Derecho internacional, 

2, 1994, pp. 906 et seq.
(3) Chapter III, Section IVA, of 

the explanatory report on the 
1968 Brussels Convention, 

explaining the reasons for the 
exclusion of certain matters under 

Article 1(2).
(4) We should emphasise that the 

reference is only to the ‘marriage 
bond’ and the text deliberately 

refrains from specifying whether it 
is a traditional marriage or a 

homosexual union, as already 
permitted in some Member States; 

this runs counter to some 
interpretations, such as that of 

H. Gaudemet-Tallon, ‘Le 
règlement nº 1347/2000 du 

Conseil du 29 mai 2000: 
compétence, reconnaissance et 

exécution des décisions en matière 
matrimoniale et en matière de 

responsabilité parentales des 
enfants communs’, Journal de droit 
international, 2001, p. 387, which 

would confine it to ‘traditional’ 
marriage. Doubts are expressed in 

J. Y. Carlier, S. Francq and J. L. 
Van Boxstael, ‘Le règlement de 

Bruxelles II — Compétence, 
reconnaissance et exécution en 

matière matrimoniale et en matière 
de responsabilité parentale’, Journal 

des tribunaux — Droit européen, 
No 78, 2001. There is deliberately 

no attempt to be more specific 
either in the text itself or in the 

Borrás report.
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matters and the provisions to be used for those will have to be those of 
national legislation or of other international conventions to which the 
States are party. All of that creates obvious complications for law pro-
fessionals involved, as a result of the ensuing ‘dépeçage’ (7).

(b) The difference between the two instruments lies in the protection of 
children. Regulation (EC) No 1347/2000 includes ancillary claims 
relating to parental responsibility for the children of both spouses. It 
therefore covers protection of the children of both spouses on issues 
that are closely linked to the matrimonial proceedings, taking into ac-
count how directly children are affected by the breakdown between 
their parents.

 The Brussels IIa Regulation applies to ‘the attribution, exercise, dele-
gation, restriction or termination of parental responsibility’ (Article 
1(1)(b)), which, as explained in recital 5, stems from a desire to ‘ensure 
equality for all children’, with the result that the regulation ‘covers all 
decisions on parental responsibility, including measures for the protec-
tion of the child, independently of any link with a matrimonial pro-
ceeding’. The problems relating to Member States’ signing and ratify-
ing the 1996 Hague Convention on the Protection of Children cast 
some doubt on the wisdom of including the two areas in a single in-
strument and suggest that it might have been better to have kept a 
separate instrument for matters relating to marriage breakdown. The 
case for including the two areas in the same instrument is made in 
recital 6, which states that ‘since the application of the rules on paren-
tal responsibility often arises in the context of matrimonial proceed-
ings, it is more appropriate to have a single instrument for matters of 
divorce and parental responsibility’.

 The reference to parental responsibility as a whole has two implica-
tions. Firstly, Article 1(2) listing the matters which ‘in particular’ fall 
within the scope of the regulation and Article 1(3) listing the matters 
to which Regulation (EC) No 2201/2003 does not apply are clear par-
allels of Articles 3 and 4 of the 1996 Hague Convention. Secondly, a 
number of definitions had to be included in Article 2. Importantly, 
‘parental responsibility’ is defined in Article 2(7) as ‘all rights and du-
ties relating to the person or the property of a child which are given to 
a natural or legal person by judgment, by operation of law or by an 
agreement having legal effect. The term shall include rights of custody 
and rights of access’. The Lagarde report on the 1996 Hague Conven-
tion offers a similar, albeit wider, definition (8 ). It should be stressed 
that it was not possible to include a definition of this kind in the Brus-
sels II Convention or in the recitals to the Brussels II Regulation ( 9), 
which shows that attitudes have become more flexible since then.

(5) The term ‘proceedings’ includes 
administrative divorces which 
occur in some Member States. It 
is, however, doubtful if it includes 
the so-called ‘divorce by contract’ 
referred to by J. Carrascosa, 
‘Cuestiones polémicas en el 
Reglamento 1347/2000’, in A. L. 
Calvo and J. L. Iriarte (eds), 
Globalización y familia, Madrid, 
2001, p. 228.
(6) Point 22 of the Borrás report. 
Recital 10 is described as ‘sibylline’ 
by B. Ancel and H. Muir Watt, ‘La 
désunion européenne: le règlement 
dit ‘‘Bruxelles I’’ ’, Revue critique de 
droit international privé, 2001, 
p. 408. Recital 8 of the Brussels IIa 
Regulation states that the 
regulation does not deal with 
‘issues such as the grounds for 
divorce, property consequences of 
the marriage or any other ancillary 
measures’.
(7) J. Y. Carlier et al., ‘Le 
règlement de Bruxelles II — 
Compétence, reconnaissance et 
exécution en matière matrimoniale 
et en matière de responsabilité 
parentale’, op cit.
(8) Point 14.
(9) It should be noted here that 
the rapporteur did define parental 
responsibility in the draft 
explanatory report but that the 
definition was rejected by the 
working party and, consequently, 
appears neither in the explanatory 
report nor in the text of the 
convention. It was proposed in 
point 24 of the draft report that 
‘the concept [of parental 
responsibility] should include both 
child custody and contact rights. 
Reference will also have to be 
made both to the exercise of 
parental responsibility and to total 
or partial withdrawal: the award of 
custody will not, however, be 
affected, bearing in mind the 
discussions on Article 3 of the 
1996 Hague Convention. Finally, 
the term should also include any 
measures taken by the public 
authorities regarding the child. On 
the other hand, it does not affect 
maintenance obligations (in that 
connection see Article 1(2) and 
Article 4 of the 1996 Hague 
Convention).’
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3. Scope in time

8. As stated earlier, the Brussels II Regulation came into force on 1 March 
2001 (Article 46) and, as a result (Article 42(1)), its provisions apply only 
to proceedings instituted after that date. But Article 42(2) does lay down 
a transitional provision to the effect that judgments given after the date of 
entry into force of the regulation in proceedings instituted before that date 
would be recognised and enforced in accordance with the provisions of the 
regulation if jurisdiction was founded on rules which accorded with those 
provided for either in the regulation itself or in a convention concluded 
between the Member State of origin and the Member State addressed 
which was in force when the proceedings were instituted. Nevertheless, 
that rule does not cover all of the transitional law problems and we shall 
have occasion, later in this report, to deal with problems relating to lis 
pendens, which the Brussels IIa Regulation, with more complex entry into 
force and transitional provisions, has not solved.

9. Regulation (EC) No 2201/2003 entered into force on 1 August 2004 (Ar-
ticle 72) but only applies from 1 March 2005, with the exception of Arti-
cles 67 (‘Information on central authorities and languages accepted’), 68 
(‘Information relating to courts and redress procedures’), 69 (‘Amend-
ments to the Annexes’) and 70 (‘Committee’), which apply from the date 
of entry into force. A similar distinction between entry into force and ap-
plication can be found in Article 24 of Council Regulation (EC) No 1206/
2001 of 28 May 2001 on cooperation between the courts of the Member 
States in the taking of evidence in civil or commercial matters (1).

10. Hence the added importance in this case of the transitional provisions, 
which are set out in Article 64 and provide for four possibilities:

(a) The general rule in paragraph 1, which is that the regulation will apply 
only to proceedings instituted after its date of application.

(b) The regulation will also apply to the recognition and enforcement of 
judgments given after its date of application in proceedings instituted 
before its date of application but after the date of entry into force of 
Regulation (EC) No 1347/2000 in cases where jurisdiction is founded 
on rules which accord with those provided for in Regulation (EC) No 
2201/2003, Regulation (EC) No 1347/2000 or a convention between 
the Member State of origin and the Member State addressed which 
was in force when the proceedings were instituted.

(c) Judgments given before the date of application of Regulation (EC) 
No 2201/2003 in proceedings instituted after the entry into force of 
Regulation (EC) No 1347/2000 will be recognised and enforced in (1) OJ L 174, 27.6.2001, p. 1.
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accordance with Regulation (EC) No 2201/2003 provided that they 
relate to matrimonial proceedings or parental responsibility for the 
children of both spouses on the occasion of these matrimonial pro-
ceedings.

(d) Judgments given before the date of application of Regulation (EC) No 
2201/2003 but after the entry into force of Regulation (EC) No 1347/
2000 in proceedings instituted before the entry into force of Regula-
tion (EC) No 1347/2000 are subject to the same material limitation as 
that in (c) above. Additionally, jurisdiction must be founded on rules 
which accord with those provided for in Regulation (EC) No 2201/
2003, Regulation (EC) No 1347/2000 or a convention between the 
Member State of origin and the Member State addressed which was in 
force when the proceedings were instituted.

III — International jurisdiction

1. The structure of Chapter II on jurisdiction in Regulation (EC) 
No 2201/2003

11. The material scope of Regulation (EC) No 1347/2000 determined that 
the core of the regulation was in Article 2, which based grounds of juris-
diction in matrimonial matters on the principle of a real link between the 
person and a given Member State. Article 3 defined the cases where the 
authorities of the Member State in question also had jurisdiction in mat-
ters relating to the protection of the children of both spouses following a 
marriage breakdown. The amendment of the scope of the convention in 
Regulation (EC) No 2201/2003 resulted in a change in the structure of 
Chapter II, which is now divided into three sections: the first on jurisdic-
tion in matters relating to divorce, legal separation and marriage annul-
ment, the second on jurisdiction in matters of parental responsibility, and 
the third on provisions common to both.

2. Grounds of international jurisdiction in matrimonial matters

12. The first point to make in relation to Chapters II and III is that the Brus-
sels IIa Regulation was prepared on the clear understanding that no 
changes would be made to the provisions on divorce, separation or annul-
ment, with the result that all earlier comments on these matters are fully 
applicable to the recently approved regulation (1). The grounds of jurisdic-

(1) A. Borrás, ‘Competencia 
judicial, reconocimiento y 
ejecución de decisiones en materia 
matrimonial: el Reglamento 1347/
2000, de 29 de mayo (“Bruselas 
II”)’, Revista Jurídica de Catalunya, 
2, 2003, pp. 361–386.
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tion are exclusive, alternative and objective within the meaning given to 
the term ‘exclusive’ in Article 6 (Article 7 of Regulation (EC) No 1347/
2000), which is not the same meaning as in the 1968 Brussels Convention 
and in Regulation (EC) No 44/2001 (1). There is therefore no possibility 
of express or tacit submission.

13. There were, in fact, two possible starting points for determining jurisdic-
tion in matrimonial matters: either to incorporate uniform rules of juris-
diction in matters of divorce, providing a limited number of alternatives 
without any hierarchy, or, taking the opposite approach, to incorporate no 
rules of jurisdiction but simply establish permissible grounds of jurisdic-
tion. Article 3 (Article 2 of Regulation (EC) No 1347/2000) follows the 
first approach. The decision to include a number of specific grounds re-
flects their existence in the legal order of various Member States and their 
acceptance by the other Member States, endeavouring to reach an agree-
ment acceptable to all.

14. The result is that there are seven different grounds of jurisdiction for di-
vorce, separation and annulment proceedings, leading to a degree of favor 
divortii ( 2). For some, that result is open to criticism ( 3), but, in my opin-
ion, the grounds adopted endeavour to meet objective requirements, are in 
line with the interests of the parties and endeavour to be sufficiently flex-
ible to meet the needs of individuals’ mobility and finally to respond to 
individual requirements without sacrificing legal certainty. If there is a risk 
of forum shopping, the solution should not be to reduce the number of 
grounds of jurisdiction but to unify the Member States’ conflict-of-law 
rules, as was done by the 1980 Rome Convention on the Law applicable to 
Contractual Obligations.

 The actual grounds adopted are largely based on habitual residence al-
though the mobility of people in Europe and the range of possible situa-
tions may make it difficult to identify a single place of residence for the 
purposes of the rule (4). Some account has likewise been taken of nation-
ality and of domicile within the meaning of the term as used in the United 
Kingdom and Ireland (paragraph 2). That rule is also perfectly acceptable 
since it certainly does not constitute discrimination within the meaning of 
Article 12 of the EC Treaty (5).

 Provision is likewise made for counterclaims (Article 4, formerly Article 
5) and for the conversion of legal separation into divorce, a matter which 
was discussed at length during the preparation of the 1998 convention 
given the basic difficulty arising from the fact that several Member States 
do not have legal separation as a stage prior to divorce and in view of the 
need to lay down a provision giving the authorities of the Member State 
which had issued a judgment on a legal separation jurisdiction to convert 

(1) Points 44 and 45 of the Borrás 
report and recital 12 of the 
regulation. More fully, M. 

A. Sánchez, ‘Procesos civiles de 
divorcio en la UE: el nuevo 

Reglamento comunitario 1347/
2000, repercusión en nuestro actual 

sistema’, in A. L. Calvo and J. 
L. Iriarte (eds), Globalización y 

familia, Madrid, 2001. 
H. Gaudemet-Tallon, ‘Le 

règlement nº 1347/2000 du 
Conseil du 29 mai 2000: 

compétence, reconnaissance et 
exécution des décisions en matière 

matrimoniale et en matière de 
responsabilité parentales des 

enfants communs’, op cit., p. 395, 
would have preferred the list of 

forums to be ‘exhaustive’ precisely 
to avoid that distinction.

(2) That can be interpreted as a 
demonstration of one of the 

characteristics of current private 
international law, to wit greater 

flexibility. See J. D. González 
Campos, ‘Diversification, 

spécialisation, flexibilisation et 
matérialisation des regles de droit 

international privé — Cours 
général’, Collected Courses, Vol. 287, 

2000, in particular, pp. 238–239. 
Nevertheless, that result was 

achieved, as J. Pirrung puts it in 
‘Unification en matière familiale: la 

Convention de l’Union 
Européenne sur la reconnaissance 

des divorces et la question de 
nouveaux travaux d’Unidroit’, 

Revue de droit uniforme, No 2-3, 
1998, p. 633, by moving from 
‘compromise to compromise’.

(3) B. Ancel and H. Muir Watt, 
‘La désunion européenne: le 

règlement dit ‘‘Bruxelles I’’’, op cit., 
pp. 415–416, who would have 
preferred a check on indirect 

jurisdiction, taking the view that it 
was the large number of grounds 

that made it necessary to introduce 
the ‘sophisticated corrective 

mechanism’ for lis pendens 
(Article 11). See also J. Carrascosa, 

‘Cuestiones polémicas en el 
Reglamento 1347/2000’, op cit., 

pp. 230–231.
(4) Consider, for example, the case 

of a married couple where the 
husband is Spanish, works in Spain 

and spends part of the week in 
Spain and the other part of the 
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the separation into a divorce, provided, of course, that the law of that 
Member State so provides, as set out in Article 5 (Article 6 of Regulation 
(EC) No 1347/2000).

15. With regard to extra-Community disputes, Article 7 (Article 8 of Regula-
tion (EC) No 1347/2000) corresponds to Article 4 of the 1968 Brussels 
Convention. That obviates the need for a provision, as proposed by some 
States in the course of the negotiations, to the effect that the grounds in 
the convention would apply only if both spouses were European citizens 
habitually resident in the territory of the Member States and that in all 
other cases national law would apply ( 6 ). Article 7 thus deals with what is 
termed ‘residual jurisdiction’. As stated in the explanatory report on the 
convention, the nature of the jurisdictions laid down in Articles 2 to 6 
(now Articles 3 to 6) renders unnecessary a provision such as Article 3 of 
the 1968 Brussels Convention, hence some jurisdictions of that nature 
existing in the Member States are included purely as examples (7).

3. Jurisdiction regarding parental responsibility

16. Although, as stated earlier, Regulation (EC) No 2201/2003 contains sig-
nificant amendments in the area of parental responsibility, there is still a 
need to refer to the provisions of the text currently in force (i.e. Regulation 
(EC) No 1347/2000 ( 8 ). The forums referred to in Article 2 of Regulation 
(EC) No 1347/2000 (Article 3 of Regulation (EC) No 2201/2003) for 
matrimonial proceedings have force of attraction regarding parental-re-
sponsibility issues, hence the rules of jurisdiction in Articles 3 and 4. But 
that force of attraction is limited in several respects. Firstly, in relation to 
the children affected ( 9), who can only be the children of both spouses, 
whether biological or adopted, but not other children, such as, for in-
stance, the children of one or other of the spouses from a previous union. 
Secondly, it will affect only children habitually resident in the State whose 
authorities have jurisdiction for the divorce judgment and will affect those 
residing in another State only if the conditions laid down are met; under 
no circumstances will the regulation apply to a child habitually resident in 
a non-member State. Finally, the jurisdiction of the divorce courts in rela-
tion to parental responsibility for the children of both spouses is not un-
limited (perpetuatio jurisdictionis); it will cease on termination of the mat-
rimonial proceedings.

17. In the new regulation (Regulation (EC) No 2201/2003), these matters are 
dealt with in Section 2, where significant amendments have been intro-
duced. The provisions here could be grouped under the following head-
ings: the general rule, jurisdiction in cases of child abduction, jurisdiction 
of the authorities in the Member State of the divorce, jurisdiction based on 

week in France, where his wife, a 
non-Community national, resides 
with the children of both spouses.
(5) Conclusion disputed by 
A. Bonomi, ‘Il Regolamento 
comunitario sulla competenza e sul 
riconoscimento in materia 
matrimoniale e di potestà dei 
genitori’, Rivista di Diritto 
internazionale, 2, 2001, p. 318, and 
by H. Tagaras, ‘Questions spéciales 
relatives à l’unification 
communautaire du droit 
international privé de la famille 
(règlement 1347/2000)’, Mélanges 
en hommage à Jean-Victor Louis, 
Vol. 1, Brussels, 2003, pp. 460–462.
(6) For the discussion of the scope 
of Article 8 (now Article 7) and its 
relationship with the provision in 
Article 7 (now Article 6), see J. 
Y. Carlier et al., ‘Le règlement de 
Bruxelles II — Compétence, 
reconnaissance et exécution en 
matière matrimoniale et en matière 
de responsabilité parentale’, op cit.
(7) In point 47. Article 8 (now 
Article 7) thus creates a genuine 
‘European citizenship privilege’, as 
described by S. Drouet, 
L’avènement de ‘Bruxelles II’, 
Mémoire de DEA, Université de 
Nantes, 1999, pp. 118–119. For 
R. Baratta, ‘Separazione e divorzio 
nel DIPr italiano’, Cap. XXII del 
vol. II del Trattato di Diritto di 
famiglia (a cura di G. Ferrando — 
M. Fortino — F. Ruscello), 
Milan, 2002, p. 1590, Article 8 can 
be seen as a manifestation of the 
‘Eurochauvinism’ with which 
American authors such as Juenger 
and von Mehren have already taxed 
the 1968 Brussels Convention.
(8) On that issue, the content of 
the most extensive work on the 
subject nevertheless remains 
entirely valid for the moment: A. 
Borrás, ‘La protección de los hijos 
comunes con motivo de la crisis 
matrimonial en el Convenio de 28 
de mayo de 1998 sobre la 
competencia judicial, el 
reconocimiento y la ejecución de 
resoluciones en materia 
matrimonial’, Disyuntivas en los 
pleitos matrimoniales de separación y 
divorcio, Asociación Española de 
Abogados de Familia, Madrid, 
2000, pp. 299–325.
(9) Points 25 and 26 of the Borrás 
report.
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presence, residual jurisdiction and jurisdiction of the court best placed to 
hear the case.

(a) Under the general rule in Article 8, jurisdiction lies with the authori-
ties of the Member State in which the child is habitually resident at the 
time the court is seised, fully in keeping with Article 5(1) of the 1996 
Hague Convention. However, there is divergence in the event of a 
change of residence: whereas, under the 1996 Hague Convention, ju-
risdiction is automatically transferred to the authorities of the State of 
the child’s new habitual residence (except in cases of abduction or 
wrongful retention), Article 9 of Regulation (EC) No 2201/2003 pro-
vides that the authorities of the Member State of the child’s former 
habitual residence retain jurisdiction during a three-month period for 
the purpose of modifying a judgment on access rights issued before the 
child moved, where the holder of the access rights pursuant to the 
judgment in question continues to reside in that Member State and has 
not accepted the jurisdiction of the authorities of the Member State of 
the child’s new habitual residence.

(b) The new regulation’s most controversial provisions, particularly on ac-
count of their connection with the 1980 Hague Convention on the 
Civil Aspects of International Child Abduction, are Articles 10 (‘Juris-
diction in cases of child abduction’) and 11 (‘Return of the child’). 
Article 10 retains the jurisdiction of the authorities of the Member 
State of habitual residence prior to removal or retention until the child 
has acquired a new habitual residence and certain other conditions are 
met. Article 11 cites Articles 12 and 13 of the 1980 Hague Convention 
in relation to the procedure for return in cases of wrongful removal or 
retention, drawing in effect on Article 36 of the convention as regards 
the possibility of limiting the restrictions to which the return of a child 
may be subject (1). The main novelty is the procedure where the return 
of a child is refused pursuant to Article 13 of the Hague Convention 
in so far as it is not the Member State to which the child has been re-
moved that has the final word on the return but rather the authorities 
with jurisdiction under the regulation, with that authority’s judgment 
being enforceable in accordance with the regulation itself (Article 
11(8)), i.e. even in the Member State to which the child has been re-
moved and whose authorities gave a non-return decision.

(c) Inappropriately entitled ‘Prorogation of jurisdiction’, Article 12 of the 
regulation contains complicated rules concerning the possible force of 
attraction of a court hearing a matrimonial proceeding. Clearly, it refers 
to cases where the child’s habitual residence is not in the State whose 
authorities have jurisdiction in the proceeding in question. Here it 
should be borne in mind that Article 52 of the 1996 Hague Convention 

(1) See A. Borrás, ‘Les clauses de 
deconnexion et le droit 

international privé 
communautaire’, Festschrift E. 

Jayme, Heidelberg, in press.
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limits inter se agreements, such as a Community instrument, to those 
which assume habitual residence in one of the contracting States, which 
is why Article 12(4), on the question of children who have their habit-
ual residence in a third State that is not a contracting party to the con-
vention, provides in such cases that ‘jurisdiction under this Article shall 
be deemed to be in the child’s interest, in particular if it is found impos-
sible to hold proceedings in the third State in question’.

(d) Article 13 contains a rule based on child presence and Article 14 pro-
vides for residual jurisdiction in cases where jurisdiction cannot be 
determined from the earlier articles. In such cases, jurisdiction is de-
termined, in each Member State, by the laws of that State.

(e) A novelty, Article 15 introduces the possibility of a competent court 
declining jurisdiction in favour of a court of another Member State 
which is ‘better placed to hear the case, or a specific part thereof, and 
where this is in the best interests of the child’. The other Member State 
must be one ‘with which the child has a particular connection’ as de-
fined in paragraph 3 (i.e. new residence, former residence, nationality, 
residence of a holder of parental responsibility or location of property). 
These can therefore be regarded as alternative forums which do not 
clash with constitutional provisions on the requirement for a judge pre-
determined by law and which are consequently not forum non conven-
iens in the common law sense. This article is modelled on Articles 8 and 
9 of the 1996 Hague Convention on the Protection of Children (1).

4. Application of rules of jurisdiction

18. If it is to operate correctly, the regulation requires implementing provi-
sions on the application of the rules of jurisdiction and these measures are 
the subject matter of Chapter II, Section 3 entitled ‘Common provisions’ 
and comprising Articles 16 to 20.

 Article 16 contains the rule for determining when a court is deemed to 
have been seised, reproducing the provisions set out in Article 30 of Regu-
lation (EC) No 44/2001 (the Brussels I Regulation) for which there is a 
precedent in Regulation (EC) No 1347/2000 (Article 11(4)) but not in 
the 1998 convention. The rule introduces a ‘dual-date’ system, which 
needs to be taken into account in the case of lis pendens (discussed below). 
In any event, the separation of this provision was a positive development.

 The second provision on the matter relates to examination as to jurisdic-
tion and admissibility and is set out in Articles 17 and 18 (Articles 9 and 
10 of Regulation (EC) No 1347/2000), which draw on Articles 19 and 20 

(1) See points 52 to 60 of the 
Lagarde report on the convention.
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of the 1968 Brussels Convention. It should be noted that, contrary to the 
situation under that convention, it does not matter whether or not the re-
spondent appears. The obligation applies to the court. Naturally, Article 
18 refers to Regulation (EC) No 1348/2000 on the service in the Member 
States of judicial and extrajudicial documents and to the 1965 Hague 
Convention on the same subject if the provisions of Regulation (EC) No 
1348/2000 do not apply.

 The third provision is a special rule on provisional measures in Article 20 
(Article 12 of Regulation (EC) No 1347/2000). The rule is sound and 
takes account of Court of Justice case-law (1). Two restrictions apply in 
this instance: (i) jurisdiction applies only in urgent cases so as to prevent 
circumvention of other rules of jurisdiction in the regulation; (ii) jurisdic-
tion is provisional since the provisional measures taken cease to apply as 
soon as the court having jurisdiction as to the substance under the regula-
tion adopts the measures necessary to deal with the situation.

19. Worthy of special mention is Article 19 (formerly Article 11) whose provi-
sions on lis pendens and dependent actions are among the most important 
provisions in the regulation, and, in my view, together with Article 21 
(formerly Article 14) to which I shall refer later, would be sufficient in 
themselves to justify adoption of the regulation and the drafting amend-
ments made to facilitate understanding.

 One of the problems with matrimonial proceedings is that each of the 
spouses may address the court of a different State, resulting in parallel pro-
ceedings that may lead to two contradictory judgments. Hence we have lis 
pendens in the classic sense, on the one hand, and dependent actions or 
‘false lis pendens’ ( 2), on the other, in addition to differences between legal 
systems on the questions concerned. Significantly simplifying Article 11 of 
the 1998 convention and of Regulation (EC) No 1347/2000, Article 19(1) 
of the new regulation covers matrimonial proceedings and Article 19(2) 
covers proceedings relating to parental responsibility. Matrimonial pro-
ceedings pose a number of questions, such as what happens when one of the 
legal systems involved has no provision for separation or annulment, or 
what happens when the first case filed is for annulment and the second for 
divorce. The only requirement in such situations is that the proceedings be 
‘between the same parties’, in which case the court second seised stays its 
proceedings of its own motion until the jurisdiction of the court first seised 
is established. By contrast, proceedings in relation to parental responsibili-
ty must ‘relate to the same child and involve the same cause of action’, with 
the same proceeding-staying consequence as in paragraph 1.

 Paragraph 3 provides that prior temporis applies in both cases if the juris-
diction of the court first seised is established; the court second seised is 

(1) Judgments of 
17 November 1998 

in Case C-391/95 Van Uden 
[1998] ECR I-7091 and of 

27 April 1999 in Case C-99/96 
Mietz [1999] ECR I-2277.

(2) As it is termed in the 
explanatory report on the 1998 
convention (point 54). For the 

importance of the rule, see 
J. Pirrung, ‘Unification en matière 

familiale: la Convention de l’Union 
Européenne sur la reconnaissance 

des divorces et la question de 
nouveaux travaux d’Unidroit’, 

op cit., p. 635.
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required to decline jurisdiction in the first-seised court’s favour. The in-
novation is that the paragraph permits the party who brought the action 
before the court second seised, if he or she so wishes, to bring it before the 
court having jurisdiction because it was first seised. That provision has, 
however, elicited reservations since the option is not limited. Questions 
remain: Which law is applicable? What will be the domestic territorial 
rule of jurisdiction?, etc. (1).

20. However, as already stated, in the initial stage of implementation of Regu-
lation (EC) No 1347/2000, there were some problems regarding transi-
tional situations which were not resolved by the transitional provisions 
and which could be exacerbated by the application of the new Regulation 
(EC) No 2201/2003. These problems have so far been of three different 
kinds:

(1) The first situation is one in which proceedings were brought before 
the court first seised before the entry into force of the regulation while 
proceedings before the court second seised were brought after entry 
into force. In such a case, it is possible to apply the interpretation 
given by the Court of Justice in its judgment of 9 October 1997 ( 2) to 
the effect that the lis pendens rule applies where both courts would 
have jurisdiction under the convention, that the purpose of the rule is 
to have only one set of proceedings within the Community and 
finally to allow a judgment which can be recognised in all the Mem-
ber States.

(2) In my view, the same solution can be used for the second group of 
cases, those in which both sets of proceedings were brought before the 
entry into force of the regulation but since no judgment was given be-
fore entry into force, it will, of necessity, be given after entry into force. 
To my mind, the reasons set out in the first paragraph, as taken from 
Court of Justice case-law, justify application of the same rule.

(3) The third group, which is highly sensitive for a large number of Euro-
pean citizens, comprises cases in which the judgment was given before 
the regulation came into force. It is clearly impossible to apply the rec-
ognition procedure to such cases since they are excluded by Article 64 
(Article 42 of Regulation (EC) No 1347/2000). That is an outcome 
that many European citizens obviously find difficult to accept. The 
situation is different from that under Article 24 of the Hague Conven-
tion of 1 June 1970 (to which some Member States are contracting 
parties), which provides that the convention applies regardless of the 
date on which the divorce or separation was obtained, although States 
may reserve the right to apply it only to those obtained after the entry 
into force of the convention.

(1) It is therefore hardly surprising 
that legal theorists have raised 
many doubts as to this provision. 
For instance, B. Ancel and H. 
Muir Watt, ‘La désunion 
européenne: le règlement dit 
‘‘Bruxelles I’’ ’, op cit., pp. 428–431, 
H. Tagaras, ‘Questions spéciales 
relatives à l’unification 
communautaire du droit 
international privé de la famille 
(règlement 1347/2000)’, op cit., pp. 
462–464. In any event, 
H. Gaudemet-Tallon, 
‘Le règlement nº 1347/2000 du 
Conseil du 29 mai 2000: 
compétence, reconnaissance et 
exécution des décisions en matière 
matrimoniale et en matière de 
responsabilité parentales des 
enfants communs’, op cit., pp. 
399–405, stresses the effort the 
article represents and the ingenious 
nature of the solution.
(2) Case C-163/95 Elsbeth Freifrau 
von Horn v Kevin Cinnamond 
[1997] ECR I-5451.
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IV —  Recognition and enforcement 
of judgments

21. Chapter III of Regulation (EC) No 2201/2003 contains rules on recogni-
tion and enforcement of judgments. There have been a number of impor-
tant innovations here with respect to Regulation (EC) No 1347/2000. 
Firstly, had the regulation been confined to changes to the marriage bond, 
judgments would normally have affected only civil-status records and no 
enforcement rules would have been required. It was the inclusion of provi-
sions on parental responsibility that made enforcement provisions neces-
sary in Regulation (EC) No 1347/2000 in the first place, which is why 
Regulation (EC) No 2201/2003 has a Section 1 on recognition, a Section 
2 on declaration of enforceability and a Section 3 on common provisions. 
Secondly, new sections have been added. These are Section 4 on enforce-
ability of certain judgments concerning rights of access and of certain 
judgments which require the return of the minor (an important addition 
in keeping with the Tampere mandate), Section 5 on authentic instru-
ments and agreements (necessary for some countries even if unknown in 
others), and Section 6 on other provisions, including the enforcement pro-
cedure (Article 47), costs (Article 49), legal aid (Article 50), exclusion of 
security or bond (Article 51) and legalisation or other similar formalities 
(Article 52).

1. Recognition of judgments

22. Firstly and as far as judgments in matrimonial cases are concerned, the 
decision must be positive, as emerges from Article 2(4) (formerly Article 
13) (1) which makes it clear that the judgment must be one granting a di-
vorce, legal separation or marriage annulment. That means that if the 
decision is negative, it is possible to bring action before the courts of the 
other Member State having jurisdiction under Article 3. The interpreta-
tion is therefore favor negotii. Moreover, it must be borne in mind that 
only positive decisions have the force of res judicata. That raises the ques-
tion of whether this interpretation applies only to divorce and separation 
or also to annulment. In Bonomi’s view ( 2), it could not apply to annul-
ment since in that case the problem is ex tunc, i.e. it existed at the time that 
the marriage was contracted. In my view, there is no such distinction 
since, in the event of a negative decision, whether it relates to divorce or to 
annulment, the marriage continues to exist and there is therefore no rea-
son not to allow further recourse.

23. As stated in connection with lis pendens, there is another rule which 
would, of itself, justify the adoption of the regulation. It is Article 21 (for-

(1) For the requirement that the 
decision be positive, see point 60 of 

the Borrás report; against this 
interpretation, see H. Tagaras, 
‘Question spéciales relatives à 

l’unification communautaire du 
droit international privé de la 

famille (règlement 1347/2000)’, op 
cit., p. 466. B. Ancel and H. Muir 

Watt point out in ‘La désunion 
européenne: le règlement dit 

‘‘Bruxelles I’’ ’, op cit., p. 436, that 
this solution was adopted in 

response to Scandinavian pressure.
(2) A. Bonomi, ‘Il Regolamento 

comunitario sulla competenza e sul 
riconoscimento in materia 

matrimoniale e di potestà dei 
genitori’, op cit., pp. 338–339.
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merly Article 14), which reinforces the scope of recognition. It stipulates 
that judgments given in a Member State are to be recognised in the other 
Member States without any special procedure being required, a provision 
based on the principle of mutual confidence. The most important point, 
however, is that no special procedure is required for updating the civil-
status records of a Member State (paragraph 2) since that is to be done on 
the basis of the judgment given in matrimonial proceedings in another 
Member State. It is thus obvious that Article 14 (now Article 21) intro-
duced an important change which will be appreciated by European citi-
zens, given that updating the civil-status records is the effect most com-
monly sought. Following entry into force of the regulation, that provision 
will save time and expense since the civil-status records will be updated 
without requiring any further decision. Few bilateral agreements currently 
in force have gone so far. Nevertheless, problems arise from the fact that 
recognition is not judicial but is equivalent to recognition for the purposes 
of the civil-status records.

 Recognition without the need for any further procedure would require a 
guarantee that it may be appealed against, in accordance with the proce-
dure provided for in the regulation itself (Article 21(3)), which is the ap-
peal procedure laid down for enforcement (1).

24. A specific issue for Spain, Italy and Portugal is that of concordats with the 
Holy See, as referred to in Article 63 (formerly Article 40). Since the regu-
lation is confined to ‘civil matters’ (Article 1(1)), it would have been con-
sistent with the secular nature of the European project to limit the scope 
of the regulation to civil procedures, and that would not have infringed 
the agreements with the Holy See but would simply have circumscribed 
the material scope of the regulation. But the three Member States referred 
to have concordats, although the content is different in each case, and this 
fact led to the insertion of a provision on the matter.

 A matter of considerable interest is the protection of defence rights in pro-
ceedings under canon law, as referred to by Baratta ( 2) in relation to the 
judgment of the European Court of Human Rights of 20 July 2001 ( 3). In 
addition, default of appearance by the respondent in proceedings under 
canon law may raise questions relating to the principle of freedom of reli-
gion and the non-denominational nature of the State (4).

25. With regard to grounds of non-recognition or non-enforcement, Articles 
22 and 23 (formerly Article 15) follow Article 27 of the 1968 Brussels 
Convention, although the grounds of non-recognition provided for in the 
1996 Hague Convention on the Protection of Children also had to be 
taken into consideration in order to ensure harmonious application of that 
convention and the Community instrument. Article 22 sets out the 

(1) In principle, necessary only for 
measures relating to parental 
responsibility. On the procedure 
for recognition and enforcement, 
see R. Wagner, ‘Die Anerkennung 
und Vollstreckung von 
Entscheidungen nach der Brüssel 
II-Verordnung’, IPRax, 2, 2001, 
pp. 73–86.
(2) R. Baratta, ‘Separazione e 
divorzio nel DIPr italiano’, op cit., 
2002, p. 1586, note 171.
(3) In Pellegrini v Italy. In that 
connection, see M. Guzmán, 
‘Novedades en materia de 
reconocimiento de resoluciones 
eclesiásticas sobre nulidad 
matrimonial’, Aranzadi civil, 
No 13, 2002, pp. 15–18.
(4) Judgment of 27 June 2002 of 
the Spanish Supreme Court, 
Actualidad Jurídica Aranzadi, 
No 540, 11 July 2002, pp. 1–6. In 
that connection, see R. 
M. Moliner, ‘La rebeldía y el 
reconocimiento de efectos civiles a 
las sentencias canónicas de nulidad 
(a propósito de la Sentencia del 
Tribunal Supremo de 27 de junio 
de 2002)’, Boletín de Información 
del Ministerio de Justicia, No 1927, 
15 October 2002, pp. 3113–3132, 
although it does not coincide with 
what is stated in the note referred 
to.
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grounds of non-recognition of judgments relating to a divorce, legal sepa-
ration or marriage annulment, while Article 23 sets out the grounds of 
non-recognition of judgments relating to parental responsibility. The rea-
son for the distinction is that, although both types of judgment are closely 
connected with the matrimonial proceedings, they may have been given 
by different authorities, depending on the internal distribution of jurisdic-
tion within the State of origin. Another reason for the distinction is that 
the subject matter of matrimonial proceedings and the subject matter of 
parental-responsibility proceedings are not identical, so that the grounds 
for non-recognition cannot be the same in both cases.

26. Of the grounds for non-recognition of judgments in matrimonial pro-
ceedings, the first, and the one which raises sensitivities among Member 
States, is the fact that the judgment is contrary to public policy in the re-
quested State. For that reason, the provision needs to examined in con-
junction with Articles 24 (formerly Article 17), 25 (formerly Article 18) 
and 26 (formerly Article 19).

 The second ground of non-recognition is default of appearance by the 
respondent. The text of Article 15 of the 1998 Brussels II Convention was 
amended on this point, following the amendment made to Article 27(2) 
of the Brussels I Convention (1). The earlier provision was amended to 
introduce some flexibility into the requirements for proper notification by 
replacing the words ‘was not duly served’ by ‘was not served … in such a 
way’. The danger is that, in practice, there is a tendency to interpret ‘was 
not served … in such a way’ as meaning ‘was not duly served’ ( 2). It also 
stands to reason that that ground of non-recognition cannot be used if the 
respondent has accepted the judgment unequivocally, as, for instance, by 
remarrying.

 Understanding the grounds of non-recognition set out in subparagraphs 
(c) and (d), which refer to irreconcilable judgments, is no easy matter. In 
reality, they are a response to a practical need but the solution adopted is 
undoubtedly open to question ( 3).

 The first of those grounds is that the judgment in the Member State of 
origin is irreconcilable with a judgment given in proceedings between the 
same parties in the Member State in which recognition is sought, regard-
less of whether the judgment in the latter Member State is earlier or later 
than the one in the State of origin. In practice, that is a purely marginal 
instance which will occur only if the lis pendens rule in Article 19 (already 
referred to) has not operated properly. The second ground refers to cases 
in which the judgment, whether given in another Member State or in a 
non-member State between the same parties, meets two conditions: it was 
given earlier and it fulfils the conditions necessary for its recognition in 

(1) Now Article 34(2) of 
Regulation (EC) No 44/2001.

(2) That was what happened in the 
initial Spanish version of 

Article 34(2) of Regulation (EC) 
No 44/2001, which, unlike the 

other language versions, had ‘de 
forma regular’ (‘duly’). As a result, 

a corrigendum was published in 
Official Journal L 176 of 

5 July 2002. In that connection, see 
P. Jiménez Blanco, ‘La redacción 

errónea del art. 34.2) de la versión 
española del Reglamento (CE) 

número 44/2001, relativo a la 
competencia judicial, el 

reconocimiento y la ejecución de 
resoluciones judiciales en materia 

civil y mercantil’, Revista Española 
de Derecho Internacional, 1 and 2, 

2001, pp. 742–745.
(3) Examples open to question are 

given in point 71 of the Borrás 
report and are discussed elsewhere, 
as in B. Ancel and H. Muir Watt, 

‘La désunion européenne: le 
règlement dit ‘‘Bruxelles I’’ ’, op cit., 

pp. 447–449.
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the Member State in which recognition is sought. That, too, is a complex 
provision which may be of practical significance, particularly in relation to 
judgments given in third States and the conditions under which they are 
recognised in the Member States.

27. In relation to the grounds of non-recognition and enforcement of meas-
ures relating to parental responsibility referred to in Article 23, it should 
be noted that some are common while others are particular to this situa-
tion and are also aligned on the 1996 Hague Convention. Firstly, it should 
be emphasised that irreconcilability with public policy is attenuated by the 
consideration to be given to the best interests of the child. Note also that 
there is no general safeguard of public policy in relation to decisions on 
rights of access (Article 41) and return (Article 42), which are referred to 
below. Secondly, we should point out that a decision may not be recog-
nised or enforced if the child has not been given an opportunity to be 
heard or when any person claiming that the judgment infringes his or her 
parental responsibility has not been given an opportunity to be heard.

28. Finally, I would add that neither the regulation in either of its versions nor 
the convention on which it is based contains any provision on capacity to 
contract a second marriage, although that was proposed by the European 
Parliament in its opinion, and it is something I personally supported. The 
European Parliament proposal was taken from Article 11 of the Hague 
Convention of 1 June 1970 on the Recognition of Divorces and made the 
necessary amendments, bearing in mind that the Hague Convention is a 
simple convention. Article 11 provides that ‘a State which is obliged to 
recognise a divorce under this convention may not preclude either spouse 
from remarrying on the ground that the law of another State does not rec-
ognise that divorce’.

2. Declaration of enforceability

29. The title of Section II of Chapter II of the Brussels IIa Regulation (‘Ap-
plication for a declaration of enforceability’) is designed to clarify the 
purpose of the provisions, which relate to intermediate measures to permit 
the enforcement of a foreign judgment (i.e. ‘exequatur’) rather than to 
enforcement measures themselves in the strict sense.

 There have been a number of changes in this area recently. As to the pro-
cedure for enforcement, the 1998 Brussels II Convention followed the 
same scheme as provided for in the 1968 Brussels I Convention and thus 
had considerable advantages: it was initiated at the request of one of the 
parties and was a fast, simple Community procedure which applied in all 
the Member States. Yet when the 1968 convention was being revised and 
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transformed into the Brussels I Regulation, the exequatur and redress sys-
tem in existence up to then was simplified, in accordance with requests 
from law professionals. That change was taken into account when the 
1998 convention was being transformed into a regulation and, although 
the same degree of simplification as in ‘Brussels I’ was not achieved, there 
were consequences for the Brussels II Regulation, with the trend towards 
simplification continuing in the Brussels IIa Regulation. In the first in-
stance, the list of courts having jurisdiction to decide on exequatur or re-
dress does not appear in the Community instrument itself or in the an-
nexes thereto but rather is notified directly to the Commission, which is 
responsible for updating the information and making it publicly available 
through publication in the Official Journal of the European Union or any 
other appropriate means (Article 68). This avoids having to amend the 
regulation each time a Member State makes a change to its national legis-
lation (1). Secondly, in both instruments the party seeking or contesting 
recognition must produce (Articles 37 and 39) a copy of the judgment and 
a certificate using the standard form set out in Annex I (‘Judgments in 
matrimonial matters’) or Annex II (‘Judgments on parental responsibili-
ty’). For updating or making technical amendments to these standard 
forms, the Commission will be assisted by an advisory committee in ac-
cordance with Decision 1999/468/EC (Articles 69 and 70). Thirdly, as in 
the Brussels I Regulation, the redress procedures against the enforcement 
decision and the decision refusing enforcement have been standardised. 
The application is made to one of the courts specified (Article 29), which 
must give a decision ‘without delay’ without allowing the person against 
whom enforcement is sought to make any submissions (Article 31, for-
merly Article 24); the application may be refused only for one of the rea-
sons specified in Articles 22, 23 and 24 (formerly Articles 15, 16 and 17). 
The decision may be appealed against before the courts which are also 
listed (Article 33) and the appeal is dealt with according to the rules gov-
erning procedure in contradictory matters (Article 33(b)) and may be 
contested only by the proceedings provided for in Article 34. The implica-
tion is that the limited reasons for refusal will have a dissuasive effect on 
the lodgement of appeals.

 It should be stressed, however, that, unlike the Brussels I situation, the 
court from which exequatur is sought may refuse it on the grounds in Ar-
ticles 22 and 23 and does not confine itself to formal examination of the 
certificate, as is the case under Article 41 of the Brussels I Regulation. The 
reason is that long experience in applying the 1968 Brussels Convention 
made it possible to take a step which would be premature on a matter for 
which the simplification of exequatur has only just begun.(1) For instance, Annex I to 

Council Regulation (EC) No 
1347/2000 was amended for the 

Netherlands by Commission 
Regulation (EC) No 1185/2002 of 
1 July 2002 (OJ L 173, 3.7.2002).
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3. Specific rules concerning rights of access and judgments 
requiring the return of the child

30. The substantive provisions of Regulation (EC) No 1347/2000 were con-
fined to the matters discussed above. However, a new section was added to 
Regulation (EC) No 2201/2003 on the enforceability of certain judg-
ments concerning rights of access and the return of a child (Article 40). A 
type of ‘European enforcement order’ has in effect been created. On the 
one hand, rights of access granted in an enforceable judgment given in a 
Member State ‘shall be recognised and enforceable in another Member 
State without the need for a declaration of enforceability and without any 
possibility of opposing its recognition’ provided that the judgment ‘has 
been certified in the Member State of origin’ in accordance with Article 
41(2) and using the standard form in Annex III. This provision should be 
linked to Article 48, which provides that the courts of the Member State 
of enforcement ‘may make practical arrangements for organising the exer-
cise of rights of access’ if no such arrangements have been made by the 
courts having jurisdiction and subject at all times to any arrangements 
which such courts may make subsequently.

 The same benefit of enforceability is granted to a judgment requiring the 
return of a child, on the conditions set out in Article 42.

 Accordingly, as far as the issuing of the relevant certificate is concerned, 
control in the requested State has been replaced by control in the State of 
origin of the judgment, with the result that in these matters the eternal 
obstacle of public policy in the requested State has disappeared. There is 
no doubt that these provisions will have a very positive effect in relation to 
the interest of the child by facilitating access to both parents and, in prac-
tice, preventing unlawful removal or retention. The decision to include 
these provisions was undoubtedly influenced by Article 35 of the 1996 
Hague Convention on the Protection of Children, which also seeks to 
prevent removals and facilitate rights of access.

V —  Cooperation between central authorities 
in matters of parental responsibility

31. The positive experience of the Hague conventions in the area of coopera-
tion between authorities on matters relating to the protection of children 
(international removals, international adoption) was reflected during the 
revision of the Brussels II Regulation by the addition of a new Chapter IV 
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devoted to that subject. It should also be noted that the central authorities 
of the Member States of the European Community designated under the 
1980 Hague Convention on the Removal of Children had already been 
holding informal and highly successful meetings.

 Drawing on that experience, Regulation (EC) No 2201/2003 provides for 
the designation of one or more central authorities (Article 53) and for the 
use as required of the European Judicial Network in civil and commercial 
matters created by Council Decision 2001/470/EC (Articles 54 and 58). 
The central authorities are to meet regularly (Article 58). Their general 
function (Article 54) is to improve the application of the regulation, but 
they may also assume specific functions in cases relating to parental re-
sponsibility (Article 55) and in cases of placement of a child in another 
Member State (Article 56).

VI — Relations with other instruments

32. The proliferation of legal instruments relating in whole or in part to the 
same matters creates a need for delimitation and clear disconnecting 
clauses. In addition to the stipulations concerning the concordats with the 
Holy See discussed earlier, three specific provisions were included in this 
connection in Regulation (EC) No 2201/2003.

 The first provision (Article 59) concerns the continued existence of the Nor-
dic Agreement. In my view, this provision was not necessary and should not 
have been included since Article 36 of the Brussels II Regulation was word-
ed in identical terms and neither Finland nor Sweden made the declaration 
required for the Nordic Agreement to apply in their mutual relations.

 The second provision provides that the regulation takes precedence over 
various international conventions (Article 60) to which all or some Mem-
ber States are party. These are the 1961 Hague Convention on the Protec-
tion of Minors, the 1967 Luxembourg Convention on the Validity of Mar-
riages, the 1970 Hague Convention on the Recognition of Divorces, the 
1980 European Convention on Custody of Children and, lastly, the 1980 
Hague Convention on Civil Aspects of Child Abduction. However, Article 
62 adds that those conventions will continue to apply in matters not gov-
erned by the regulation and will ‘continue to produce effects between the 
Member States which are party thereto, in compliance with Article 60’.

 Lastly, a specific provision is devoted to the 1996 Hague Convention on 
the Protection of Children. It should not be forgotten that that convention 
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was drawn up at the same time as Regulation (EC) No 1347/2000 and 
that there was a constant concern for consistency during negotiations, the 
first fruit of which was the joint signature of the convention by all the 
Member States on 1 April 2003 (ratification should follow). Thus, Article 
61 provides that the regulation applies when the child has his or her ha-
bitual residence in a Member State, which is in accordance with Article 
52(2) of the 1996 Hague Convention. Similarly, the regulation applies to 
the recognition and enforcement of measures adopted in one Member 
State and enforceable in another Member State. This is also fully consist-
ent with the Hague Convention, Article 26(2) of which states simply that 
each contracting State ‘shall apply to the declaration of enforceability or 
registration a simple and rapid procedure’ — a global convention cannot 
be as specific as a Community instrument.

VII — Final considerations

The Brussels IIa Regulation and its predecessor Brussels II can be deemed a 
success, although their material scope is limited. If we ask what added value 
the regulation brings, we would have to conclude that in general it brings the 
treatment of family matters closer to that of economic matters, thus providing 
credibility and legal certainty for Union citizens at a time when a large major-
ity of marital breakdown cases are intra-European. To be more specific, two 
provisions should be singled out as they are, in themselves, sufficient to justify 
the regulation: the lis pendens provision (Article 19, formerly Article 11) and 
the provision on the effects of recognition and updating of the civil-status 
records (Article 21, formerly Article 14).

In relation to matrimonial issues, it is to be regretted that matters nor-
mally linked to an annulment, divorce or separation, such as maintenance 
and the property consequences of the marriage, remain excluded. While 
we have the advantage of being able to use the Brussels I Regulation for 
the maintenance issues (1), the matrimonial property issue remains sub-
ject to the pre-existing system, whether autonomous or contractual. De-
spite its limitations, the regulation does resolve essential problems relating 
to intra-European marriage breakdown, and for that reason the applica-
tion of the Brussels II Regulation, whose provisions on these matters are 
unchanged in Regulation (EC) No 2201/2003, is a good thing. The work 
thus begun must continue and progress needs to be made on the matrimo-
nial matters excluded from the text.

Matters relating to child protection have been given a major boost by the re-
cently adopted Brussels IIa Regulation. Firstly, the scope of the regulation has 

(1) Although here too there is 
scope for building on the work 
already done, in line with the 
Tampere mandate and in close 
cooperation with the Hague 
Conference on Private 
International Law, which is 
preparing an ambitious text on the 
subject.
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been extended, with the new text covering all children regardless of their fam-
ily situation. Secondly, a ‘European enforcement order’ has been created for 
judgments on rights of access and return, the importance of which is stressed 
in recital 23. Thirdly and lastly, a procedure for cooperation between author-
ities has been introduced, which will fulfil an important and ultimately pre-
ventive function.
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Council Regulation (EC) No 1346/2000 of 29 May 2000 
on insolvency proceedings

1. Introduction

1. In the area of cooperation with cross-border effects, Community legal ac-
tion on insolvency has consisted in enacting a regulation on insolvency 
proceedings and two directives on the restructuring and winding-up of 
insurance companies and credit institutions. Although each one of these 
texts has a different legal basis (only the first is based on Article 65 of the 
EC Treaty), a common feature is that they are all private international law 
regulations. Their role is not to create a European bankruptcy law. The 
starting point is the respect for material diversity: each country keeps its 
own bankruptcy law. What these Community legislative acts regulate is 
the cross-border effects of the national proceedings: which national court 
or authority is competent to open insolvency proceedings or settle a given 
bankruptcy issue, which national law applies to such proceedings or 
issues, what the effects are of insolvency proceedings in other States, etc.

2. The central text of the system is Regulation (EC) No 1346/2000 of 29 
May 2000 on insolvency proceedings. That regulation constitutes the 
general rule applicable to the insolvency of any natural or legal person, 
with the exception of insurance undertakings, credit institutions or in-
vestment undertakings (Article 1(2)). The reason for excluding them is 
that such undertakings usually come under special prudential control ar-
rangements, where national supervisory authorities enjoy wide powers of 
intervention. These peculiarities require specific regulations. Two direc-
tives have been enacted to date: Directive 2001/17/EC of 19 March 2001 
on the restructuring and winding-up of insurance companies and Direc-
tive 2001/24/EC of 4 April 2001 on the restructuring and winding-up of 
credit institutions. These should be followed by a directive on investment 
undertakings.

3. Finally, in addition to these rules regulating insolvency proceedings in 
general, there are Community texts that address specific problems relating 
to insolvency. Of particular relevance are Directive 98/26/EC of 19 May 
1998 on settlement finality in payment and securities settlement systems 
(see Articles 6 to 9), and Directive 2002/47/EC of 6 June 2002 on finan-
cial collateral arrangements, one of the main objectives of which is to pro-
tect creditors benefiting from financial collateral from the risks of the 
debtor’s insolvency (Article 8).
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2. Origin

4. The immediate origin of Regulation (EC) No 1346/2000 is the 1995 
Brussels Convention on Insolvency Proceedings, which never entered into 
force. That convention was accompanied by an explanatory report, which, 
although it had also been negotiated between the Member States, was 
never approved. The purpose of the report was to facilitate the interpreta-
tion of the origin and the justification of each rule in the convention. In so 
far as the regulation reproduces almost without any variation most of the 
rules in the convention, that report can be used as a complementary ele-
ment in interpreting the regulation. The report has Council reference 
number 6500/1/96 REV1 DRS 8 (CFC).

3. Objectives

5. The proper functioning of the internal market requires cross-border insol-
vency proceedings to be carried out efficiently and effectively. To that 
effect, Regulation (EC) No 1346/2000 has three general objectives:

(i) eliminating the uncertainty resulting from the legislative diversity 
between Member States by establishing a uniform system of private 
international law;

(ii) promoting efficiency, by favouring simple solutions which are easy to 
apply in practice;

(iii) excluding from the Community sphere any differences in treatment 
associated with the location of the creditor or the source of the credits.

4. The regulatory model

6. The regulation of international insolvency proceedings is usually exam-
ined by contrasting two regulatory models: the territorial model and the 
universal one. Regulation (EC) No 1346/2000 corresponds to an inter-
mediate model, one of ‘mitigated universality’. This is also the option 
followed by the Uncitral Model Law on Cross-border Insolvency, which 
constitutes an international standard on the matter. The starting point is 
the universal model, in so far as it makes it possible to open insolvency 
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proceedings in the State where the debtor has his centre of main interests, 
and it gives them universal scope both as regards the assets covered and 
the creditors affected. In principle, all the assets are subject to such pro-
ceedings, independently of where they are located, and all the debtor’s 
creditors can lodge claims. This model also starts from the application of 
a single law, the law of the State of the opening of proceedings (lex fori 
concursus principalis), to the procedural and substantive aspects of insol-
vency. On the basis of that, several rules are laid down which mitigate the 
universality of the model. Basically, they come under two types. On the 
one hand, there are conflict rules aimed at introducing exceptions to the 
general application of the law of the State of the opening of proceedings, 
so that certain positions or rights are not subject to the law governing the 
insolvency proceedings, but to a different national law. On the other 
hand, there are rules intended to allow the opening of territorial pro-
ceedings, i.e. insolvency proceedings restricted in scope to the debtor’s 
assets located in the State of the opening of proceedings. This possibility 
is subject to a number of clarifications aimed at preserving the basic rule 
(i.e. the universality of the proceedings). Consequently, territorial pro-
ceedings may be opened only in those places where the debtor has an 
establishment, participation is not restricted to local creditors, and the 
proceedings opened are subject to rules of coordination with the main 
proceedings.

5. Territorial scope

7. The regulation applies only to insolvency proceedings opened in a Mem-
ber State against a debtor, independently of his nationality, whose centre 
of main interests is situated in a Member State. Furthermore, it regulates 
only the intra-Community effects of such proceedings (i.e. their effects 
with regard to the law of other Member States), with the sole exception of 
international jurisdiction, which necessarily functions with regard to 
third States in order to ensure the universality of the regulatory model 
adopted. For insolvency proceedings which are not included in the regula-
tion, or for any aspects not covered by it, the private international law of 
each State applies.

 It should also be pointed out that, in accordance with Article 69 of the EC 
Treaty, Denmark did not participate in the adoption of the regulation, 
and is therefore not bound by it as long as it does not change its position 
(see recital 33 in the preamble to the regulation). As far as other Member 
States are concerned, Denmark should be considered for the time being as 
a third State.
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6. Material scope of the regulation

8. The regulation applies to insolvency proceedings — reorganisation or 
winding up — that meet the following four conditions:

(i) They must be collective proceedings.

(ii) They must be based on the debtor’s insolvency. The regulation does 
not define this situation: the exact conditions in which such a crisis 
would arise are determined by national law.

(iii) They must involve the total or partial divestment of the debtor, i.e. 
the transfer to another person of the powers of administration and of 
disposal over all or part of his assets, or the limitation of these powers 
through intervention and control of his actions. The legal nature of 
such a divestment under the applicable national law is irrelevant.

(iv) They must involve the appointment of a liquidator or equivalent fig-
ure (see Article 1(1) of the regulation). This requirement is a corol-
lary of the previous one: divestment must entail the appointment of 
a liquidator. The regulation uses a very broad definition of ‘liquida-
tor’: any person or body whose function is to administer or liquidate 
assets of which the debtor has been divested or to supervise the ad-
ministration of his affairs (Article 2(b)).

9. However, for the regulation to apply, it is not sufficient for national pro-
ceedings to satisfy these four conditions generically. Article 2(a) and (c) 
requires the proceedings in question to be expressly included in Annexes 
A and B to the regulation. Once the proceedings have been included in 
these annexes, there is no further check that they satisfy the abovemen-
tioned conditions; their mere presence on the list of national proceedings 
included is sufficient for the regulation to be applicable.

7. Subjective scope

10. The regulation does not lay down any restrictions based on the debtor’s 
nature. They may be natural or legal persons, independently of the form 
taken by the body or association, or legal entities without personality and 
separate assets, as long as under the applicable national law they can be the 
subject of insolvency proceedings. The regulation also applies independ-
ently of the personal status of the debtor, whether he is a trader or non-
trader, professional or consumer, etc.
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11. The regulation does not apply to insurance undertakings, credit institu-
tions, investment undertakings which provide services involving the hold-
ing of funds or securities for third parties, or to collective investment 
undertakings. These undertakings are governed by specific regulations 
(see Section 1 above).

8. The main proceedings

12. In accordance with Article 3(1) of the regulation, the courts of the Mem-
ber State within the territory of which the centre of a debtor’s main inter-
ests is situated shall have jurisdiction to open insolvency proceedings. 
These proceedings are known as the main proceedings, and they have 
universal scope. This means that they aim at encompassing all the debtor’s 
assets and at affecting all creditors, whatever their location, on a world-
wide basis and not just on a Community basis. It is important to point out 
that the regulation does not restrict the international jurisdiction of the 
courts of the centre of main interests to the European sphere, nor does it 
leave this matter to national law. Of course, the regulation can only guar-
antee universal scope within the European Community area. Outside the 
Community, this universal scope depends on the existence of a treaty with 
the State or States in question, and on whether the legal system of such 
State or States allows it.

13. The centre of main interests is an autonomous concept, i.e. a concept spe-
cific to the regulation, with a uniform meaning independent of national 
law. In order to facilitate its interpretation and application, the regulation 
(a) provides a definition for the term, offering a uniform concept for all 
Member States and laying down the bases for realising it (see recital 13 in 
the preamble to the regulation): the centre of main interests means the 
place where the debtor conducts the administration of his interests on a 
regular basis and is therefore ascertainable by third parties; and (b) estab-
lishes a presumption (Article 3(1)) which simplifies the application of the 
rule: in the case of a company or legal person, the place of the registered 
office shall be presumed to be the centre of its main interests in the ab-
sence of proof to the contrary.

 The regulation only determines international jurisdiction. Territorial 
jurisdiction, however, is established by the law of each State.

14. Jurisdiction must be checked ex officio. Once a first decision is adopted 
opening main proceedings in a Member State on the grounds that the 
debtor’s centre of main interests is in that territory, the courts of other 
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Member States are obliged to acknowledge it without being able to check 
the jurisdiction of the court of origin; in other words, they are obliged to 
accept that declaration of jurisdiction. If an interested party disagrees 
with that jurisdiction, because it considers that the centre of main interests 
is in a different State, it must contest the jurisdiction before the courts of 
the State of origin, with the possibility of requesting a preliminary ruling 
from the Court of Justice of the European Communities.

9. The territorial proceedings

15. In accordance with Article 3(2) of the regulation, where the centre of a 
debtor’s main interests is situated within the territory of a Member State, 
the courts of another Member State shall have jurisdiction to open insol-
vency proceedings against that debtor only if he possesses an establish-
ment within the territory of that other Member State. The effects of those 
proceedings shall be restricted to the assets of the debtor situated in the 
territory of that Member State.

16. The insolvency regulation allows the opening of territorial proceedings 
before as well as after the main proceedings have been opened (see Article 
3(3) and (4)). The preconditions and functions are different in each case.

17. Any territorial proceedings which are opened after the main proceedings 
shall be secondary proceedings. That means that the territorial proceedings 
are subject to coordination rules and to a certain degree of subordination to 
the main proceedings. The territorial proceedings may serve two types of 
function. The first one is a defensive function protecting local interests or 
interests linked to the operations of the establishment. That protection 
arises from the fact that once the territorial proceedings have been opened, 
the effects of insolvency are not governed by the law of the State where the 
debtor has his centre of main interests (and where the main proceedings 
have been opened), but by the law of the State where the establishment is 
located, which is the law closest to those who have had business dealings 
with the debtor through that establishment. The second function is ancil-
lary to the main proceedings. Territorial proceedings may be used to facili-
tate the administration and winding-up of the insolvent debtor’s assets 
when those assets are complex or when the number of local creditors is very 
large. These two functions explain why secondary proceedings opened after 
the main proceedings must be winding-up proceedings (Article 3(3)).

18. Even if no principal proceedings have been opened, territorial proceedings 
may still be opened, and, in the absence of main proceedings with which 
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they should be coordinated, they will develop as autonomous or independ-
ent proceedings. The regulation views the possibility of opening inde-
pendent territorial proceedings with some suspicion. In such cases, there 
are no main proceedings yet, and so there is no possibility of coordinating 
in the context of centralised Community proceedings, and consequently 
the risks associated with opening territorial proceedings are greater. This 
explains why the regulation has only seen the possibility of opening inde-
pendent territorial proceedings as a mechanism for covering certain pro-
tection loopholes which could arise within a single universal model for 
proceedings. That is why it can be said that independent territorial pro-
ceedings fulfil a specific supporting function : they serve to alleviate the 
impossibility of requesting the opening of insolvency proceedings under 
the lex fori concursus principalis which could nevertheless be opened under 
the law of the State where the establishment is located. That supporting 
function of independent territorial proceedings explains why they may be 
winding up or restructuring proceedings. The regulation also allows for 
the direct opening of territorial proceedings prior to the opening of the 
main proceedings for reasons of procedural economy: they are intended to 
prevent creditors who would be entitled to request the opening of second-
ary proceedings after the opening of the main proceedings from having to 
request the opening of these main proceedings if nobody has already done 
so, and then immediately request the opening of secondary proceedings 
(see Article 3(4)).

 If, following the opening of independent territorial proceedings, main 
proceedings are opened, the former are converted into secondary proceed-
ings and the main liquidator may ask for their conversion into winding-up 
proceedings (Article 37).

19. The concept of establishment is an autonomous concept defined in the 
regulation itself (Article 2(h)). The regulation defines ‘establishment’ as 
any place of operations where the debtor carries out a non-transitory eco-
nomic activity with human means and goods (Article 2(h)). The defini-
tion in the regulation is relatively open, based on the conjunction of two 
elements :

(a) the existence of an organised centre of operations, and

(b) a certain degree of permanence in time.

20. The jurisdiction of these courts is territorial : it only affects the assets of 
the debtor situated in the territory of the corresponding State (Article 3(2) 
in fine). Whether or not these assets are linked to the economic activities 
of the establishment is of no relevance. That rule restricting jurisdiction 
holds for all territorial proceedings, be they independent or secondary 
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(Article 3(2) in fine), and is reflected in the effects of the proceedings, 
which are also limited to the assets of the debtor situated within the terri-
tory of the Member State in question (Article 27 in fine).

 A special application of this rule can be found in Articles 17(2) and 34(2) 
of the regulation. The former is applicable to independent as well as to 
secondary territorial proceedings, and lays down that any restriction of the 
creditors’ rights, in particular a stay or discharge, shall produce effects vis-
à-vis assets situated within the territory of another Member State only in 
the case of those creditors who have given their consent. The latter applies 
to secondary proceedings which are closed by a rescue plan, a composition 
or a comparable measure, and requires the consent of all the creditors hav-
ing an interest for that composition to have effect in respect of the assets 
situated in another Member State.

10. Applicable law

21. The starting point for the regulation is the application of the law of the 
State of the opening of proceedings. Under Article 4(1), the law applica-
ble to insolvency proceedings and their effects shall be that of the Member 
State within the territory of which such proceedings are opened, thereafter 
referred to as the ‘State of the opening of proceedings’. That rule is valid 
for the main proceedings and for territorial ones (see recital 23 in the pre-
amble and Article 28), which means that the rules of international juris-
diction have a double role: they determine directly the applicable jurisdic-
tion and indirectly the applicable law. The application of the law of the 
State of the opening of proceedings (lex fori concursus) as a general rule 
constitutes one of the general principles of comparative international 
bankruptcy law.

22. In accordance with Article 4, save as otherwise provided in the regulation, 
the law of the State of the opening of proceedings (lex fori concursus) de-
termines the conditions for all the phases of the insolvency proceedings: 
their opening, their conduct and their closure. These include the condi-
tions for opening the proceedings, who is entitled to request that opening, 
the appointment of administrators or receivers, including temporary ad-
ministrators, the determination of the assets and liabilities, their adminis-
tration, the admission and ranking of claims, the participation of credi-
tors, the forms of winding up, by reorganisation or liquidation and distri-
bution, etc. Article 4(2) of the regulation contains a list of particular 
matters which are determined by the law of the State of the opening of 
proceedings. That list is not exhaustive. Its function is to facilitate the 
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interpretation of the basic rule given in Article 4(1) and to resolve any pos-
sible problems of characterisation to which its application could give rise. 
In accordance with this precept, the law of the State of the opening of 
proceedings shall determine, inter alia :

(a) against which debtors insolvency proceedings may be brought on ac-
count of their capacity;

(b) the assets which form part of the estate and the treatment of assets 
acquired by or devolving on the debtor after the opening of the insol-
vency proceedings;

(c) the respective powers of the debtor and the liquidator;

(d) the conditions under which set-offs may be invoked;

(e) the effects of insolvency proceedings on current contracts to which 
the debtor is party;

(f) the effects of the insolvency proceedings on proceedings brought by 
individual creditors, with the exception of lawsuits pending;

(g) the claims which are to be lodged against the debtor’s estate and the 
treatment of claims arising after the opening of insolvency proceed-
ings;

(h) the rules governing the lodging, verification and admission of claims;

(i) the rules governing the distribution of proceeds from the realisation 
of assets, the ranking of claims and the rights of creditors who have 
obtained partial satisfaction after the opening of insolvency proceed-
ings by virtue of a right in rem or through a set-off;

(j) the conditions for and the effects of closure of insolvency proceedings, 
in particular by composition;

(k) creditors’ rights after the closure of insolvency proceedings;

(l) who is to bear the costs and expenses incurred in the insolvency pro-
ceedings;

(m) the rules relating to the voidness, voidability or unenforceability of 
legal acts detrimental to all the creditors.
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11. Exceptions to the law of the State 
of the opening of proceedings

23. Articles 5 et seq. of the regulation contain a series of special rules which 
act as exceptions to the application of the lex fori concursus. Generally 
speaking, there are two grounds for such exceptions to the application of 
the lex fori consursus : on the one hand, protecting the rights acquired in a 
State other than the State of opening of proceedings against the applica-
tion of foreign bankruptcy law; on the other hand, the need to reduce the 
complexity of insolvency proceedings (see recital 11 in the preamble). The 
first reason is of a substantive nature. The application of a single bank-
ruptcy law to all the legal relations of the debtor can be very well under-
stood as a mechanism for promoting collective action. However, the im-
plications, namely the extension of the effects envisaged under that law to 
rights or relations set up under a different national law, should be borne in 
mind. Consequently, there is an inherent tension between establishing a 
single standard to govern the debtor’s insolvency (which justifies the ap-
plication of the lex fori concursus) and the introduction of an element of 
unpredictability and of extra cost in the transactions carried out under 
other legal systems. That is why the exceptions to the application of the lex 
fori concursus can be explained in terms of legal certainty and of protecting 
expectations in certain matters or areas which are particularly sensitive to 
interference from different national legislation. The example of Article 9 
concerning payment systems and financial markets is paradigmatic. In ad-
dition to the substantive argument, there is also a procedural argument. 
Insolvency proceedings are relatively complex and expensive to adminis-
ter. Reducing these costs may well favour certain creditors, but can end up 
benefiting all of them in that the total costs of administering the proceed-
ings are reduced. As we shall see, certain exceptions, or at least certain 
aspects of these, are justified by the need to facilitate matters. A good ex-
ample is provided by Article 5 of the regulation on rights in rem. The solu-
tion contained there was not adopted because it was the best solution in 
terms of abstract legislative policy, but because it represented the best bal-
ance between satisfying the legislative policy objectives sought and sim-
plicity in applying the rules. Limiting the complexity that international 
aspects add to the debtor’s insolvency and reducing the costs associated 
with that complexity are part of the regulation’s institutional objectives.

24. The list of exceptions is closed and, under the scope of the regulation, 
Member States cannot extend it. The regulation lays down special rules 
for third parties’ rights in rem (Article 5), set-off (Article 6), reservation of 
title (Article 7), contracts relating to immovable property (Article 8), pay-
ment systems and financial markets (Article 9), contracts of employment 
(Article 10), effects on rights subject to registration (Article 11), detrimen-
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tal acts (Article 13), protection of third-party purchasers (Article 14), and 
effects on lawsuits pending (Article 15). Article 12 on Community patents 
and trade marks is more of a location rule.

12. Uniform rules regarding information 
to creditors and the lodging of claims

25. The regulation lays down a number of uniform substantive rules which 
supersede national rules on that matter. Specifically, these rules refer to the 
right of creditors, including tax and social security authorities, to lodge 
claims in writing (Article 39), the duty to inform known creditors by an 
individual notice with specific content (Article 40), the content of the lodge-
ment of a claim (Article 41), and the languages to be used (Article 42).

13. Recognition of insolvency proceedings

26. The universal model which inspires the regulation implies that the main 
proceedings extend their effects to all Member States. The insolvency 
regulation guarantees the effectiveness of that model by specifying that 
the decisions adopted under the main proceedings must be recognised and 
enforced in the other Member States. That recognition has an inherent 
limitation in territorial proceedings. The opening of territorial proceed-
ings acts as a shield against the effects of the main proceedings. On the 
other hand, the regulation lays down rules for coordinating proceedings 
which grant the main proceedings considerable influence over the territo-
rial ones, and which are discussed in the next section.

27. The regulation regards insolvency proceedings as complex proceedings, 
through which successive decisions are adopted, each with its own effects. 
That is why Article 16 addresses the declaration of insolvency, which is the 
fundamental decision, and its typical effects (see Articles 17, 18, 20 and 24), 
whereas Article 25 addresses the recognition of judgments successively adopt-
ed throughout the proceedings (e.g. a decision confirming a composition) or 
immediately related to them (e.g. a decision annulling an act detrimental to 
creditors), including preservation measures, and their enforcement.

28. The system of recognition and enforcement followed by the insolvency 
regulation is quite similar to the model of recognition established in Regu-
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lation (EC) No 44/2001 on jurisdiction and the recognition and enforce-
ment of judgments in civil and commercial matters.

29. The insolvency regulation thus distinguishes between recognition and 
enforcement. Whereas recognition is automatic, enforcement is subject to 
prior control, through a procedure of exequatur or registration. Automatic 
recognition means that foreign decisions are recognised ipso jure, without 
any need to resort to preliminary proceedings before having them 
accepted in the forum of the decision. It is sufficient for the decision to 
satisfy the conditions laid down in the regulation for that decision to be 
recognised in all Member States, without any further ado and in its own 
right. That ensures the effectiveness of the insolvency proceedings, since it 
saves the costs and delays involved in proceedings where the recognition of 
a judgment is raised as the principal issue. The exequatur or registration 
procedure is not regulated directly; instead, the regulation refers to the 
1968 Brussels Convention system, which has been replaced by Regulation 
(EC) No 44/2001 (see Article 68(2) thereof).

30. The regulation greatly simplifies the conditions which a foreign decision 
must fulfil in order to benefit from its system of recognition and enforce-
ment, because the international jurisdiction of the State of origin is not 
checked, and neither, of course, is the substance of the decision. The pub-
lication in other States of the opening of proceedings, or their registration 
in the registers of those States, is not required either for recognition in 
other States. Specifically, for a decision to be recognised, it must simply:

(a) have been made by a Member State authority, within the meaning of Ar-
ticle 2(d), which has claimed jurisdiction in accordance with Article 3;

(b) have been adopted in the context of one of the insolvency proceedings 
listed in the annexes to the regulation;

(c) not be contrary to the public policy of the requested Member State as 
specified in Article 16.

31. Under that system, the decision extends its effects immediately to all 
Member States. Thus, for instance, the stay on individual actions by cred-
itors, the divestment of the debtor, or the appointment of a liquidator will 
be effects which will apply automatically on the territory of all these 
States.

32. One of the main effects of recognising insolvency proceedings opened 
abroad is the recognition of the appointment of the liquidator and his 
powers. That is the aim of Article 18, which distinguishes between prin-
cipal proceedings and territorial proceedings.
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(a) In the case of principal proceedings, the liquidator may exercise all the 
powers conferred on him by the law of the State of the opening of pro-
ceedings in another Member State (Article 18(1)). At any rate, recourse 
to coercive measures by the liquidator is excluded. If it is necessary to 
use coercive measures (for instance, to take control of the assets), the 
liquidator must request the local authorities to impose them.

(b) On the other hand, in the case of territorial proceedings, it is excep-
tional for the liquidator to be able to exercise his powers outside the 
State of opening of proceedings. In such situations, Article 18(2) 
stipulates that the liquidator may in any other Member State claim 
through the courts or out of court that movable property was removed 
from the territory of the State of the opening of proceedings to the ter-
ritory of that other Member State after the opening of the insolvency 
proceedings. He may also bring any action to set aside which is in the 
interests of the creditors, such as challenging a detrimental act covered 
by Article 13.

33. The limitations to recognition fall under two categories. The first consists 
of territorial proceedings. The opening of territorial proceedings halts the 
recognition of the effects of the main proceedings. The territorial pro-
ceedings are then subject to spatial rules of coordination with the main 
proceedings, giving the liquidator of the main proceedings a degree of 
influence on the territorial proceedings. The second limitation arises from 
public policy. There are two important rules in relation to that second 
limitation. The first is that the regulation expressly states that the judg-
ment opening proceedings shall also be recognised where insolvency pro-
ceedings cannot be brought against the debtor under the law of that State 
(Article 16(1), second paragraph). The second is that the regulation im-
poses no obligation to recognise decisions which affect personal freedom 
or postal secrecy (Article 25(3)).

14. Coordination of proceedings

34. The insolvency regulation makes it possible to open insolvency proceed-
ings in two or more Member States concerning the same debtor. We have 
seen that the proceedings opened in the State where the debtor has his 
centre of main interests have universal scope and that any other proceed-
ings which may be opened up in a Member State where the debtor pos-
sesses an establishment (Article 3(2)) have only territorial scope. The 
regulation does not lay down any limitation as to the number of territorial 
proceedings which may be opened. If the debtor possesses establishments 

01_2003_1905_testo_EN 9-03-2005, 12:18104



 CIVIL LAW  EUROPEAN JUDICIAL COOPERATION 105
 Insolvency proceedings

in several Member States, then insolvency proceedings could potentially 
be opened in all those States. Whether or not they are opened depends on 
whether those empowered to request it do so or not. For creditors, it only 
makes sense to open proceedings when the expected value of the assets, 
after deducting costs, is greater in the territorial proceedings than in the 
main proceedings (or if the main proceedings are not possible). There is 
nothing in the regulation to prevent the opening of only one set of main 
proceedings against a single debtor, even if he possesses establishments in 
different States; in many cases, that will be the most reasonable option. 
Multiple proceedings are merely a possibility that the regulation offers to 
interested parties.

35. A basic function of insolvency law is to impose on interested parties a 
framework for collective cooperation. Naturally, once it becomes possible 
to open different insolvency proceedings against a single debtor, it is es-
sential to lay down coordination mechanisms between these proceedings 
in order to restore that principle of collective action. Most of the rules that 
the insolvency regulation devotes to such coordination are contained in 
Chapter III, which addresses secondary insolvency proceedings. The fact 
that they are there is no coincidence. It clearly indicates that, as far as the 
regulation is concerned, the relation between proceedings is based on a 
principal/secondary scheme, where the main proceedings play the lead-
ing role. This scheme comprises several ideas:

(a) Only one set of national proceedings may have (or in relation to non-
member States, claim to have) universal scope, and they may only be 
opened by the State where the centre of a debtor’s main interests is lo-
cated (former Article 3(1)). These are the main proceedings.

(b) When the main proceedings are opened, any other territorial proceed-
ings already opened (Article 36) or to be opened (Article 27) in the 
Community shall be secondary proceedings and be subject to manda-
tory rules of coordination with the main proceedings. These rules guar-
antee that the secondary proceedings give due attention to the interests 
of the main proceedings without renouncing their own functions.

(c) The liquidators, not the courts, play the leading role in coordination. 
They have the roles of supervision and, if appropriate, of initiative, 
granted to them under national law, but the regulation puts the liqui-
dators at the centre of the structure for coordination between proceed-
ings. Two very important rules are thus laid down. The first estab-
lishes a general duty for the liquidator in the main proceedings and the 
liquidators in the secondary proceedings to cooperate with each other 
(Article 31(2)), subject to the rules applicable to each of the proceed-
ings. The insolvency regulation merely imposes the duty to cooperate, 
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but gives no indication as to the form in which this cooperation may 
be put into practice. These forms will therefore depend on national 
legislation. This rule allows liquidators to coordinate the administra-
tion and supervision of the debtor’s assets and activities under any 
form permitted by the national laws of the proceedings to be coordi-
nated, including cooperation protocols.

 The second rule establishes a general duty for the liquidator in the 
main proceedings and those in the secondary proceedings to commu-
nicate information to each other (Article 31(1)): subject to the rules 
restricting the communication of information, the liquidator in the 
main proceedings and the liquidators in the secondary proceedings 
shall be duty bound to communicate information to each other. They 
shall immediately communicate any information which may be rele-
vant to the other proceedings, in particular the progress made in lodg-
ing and verifying claims and all measures aimed at terminating the 
proceedings.

(d) The principal/secondary scheme is also reflected in the relations be-
tween the liquidators. The regulation allocates a dominant role to the 
liquidator in the main proceedings, who is given special powers to in-
tervene and influence the secondary proceedings. Thus, for instance, 
the main liquidator can bring about a stay of the process of liquidation 
in the secondary proceedings (Article 33), have restructuring proceed-
ings converted into winding-up proceedings (Article 37), propose a 
rescue plan, composition or comparable measure in the secondary pro-
ceedings (Article 34(1), first paragraph), and can also veto any plan, 
composition or comparable measure to which he has not agreed, if that 
plan or composition affects the financial interests of creditors in the 
main proceedings (Article 34(1), second paragraph).

(e) Any creditor may lodge his claim in the main proceedings and in any 
secondary proceedings (Article 32(1)); the liquidators shall lodge in 
other proceedings claims already lodged by creditors in their proceed-
ings, unless this is opposed by the creditors (Article 32(2)). That prin-
ciple of participation is very important from the point of view of coor-
dinating proceedings, as it makes it possible where appropriate to re-
produce in all the other proceedings the majorities of shareholders 
achieved in the main proceedings; consequently, if, in accordance with 
the applicable legislation, the liquidator represents those claims, par-
ticipation allows the main liquidator to impose his majority, thus obvi-
ously strengthening his powers to influence secondary proceedings. 
For a restructuring plan or for a composition on a global scale, that 
principle could turn out to be decisive. At any rate, independently of 
national law, the liquidators may participate in proceedings opened in 
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other Member States on the same basis as a creditor, in particular by 
attending creditors’ meetings (Article 32(3)).

(f) Dividends are consolidated, and therefore those obtained in one set of 
proceedings are deducted from the dividends to be obtained in the 
other set or sets of proceedings (Article 20(2)): a creditor who has, in 
the course of insolvency proceedings, obtained a dividend on his claim 
shall share in distributions made in other proceedings only where 
creditors of the same ranking or category have, in those other proceed-
ings, obtained an equivalent dividend. The regulation takes as a refer-
ence for the distribution of dividends the ‘Community area’ (with the 
exclusion of Denmark, see Section 5 above). The main objective 
sought here is equality of treatment between all creditors who partici-
pated in parallel insolvency proceedings against the same debtor. 
Naturally, since the applicable law differs between proceedings and 
the ranking of credits can also differ, full equality is impossible. The 
objective of the regulation must therefore be seen as necessarily more 
modest, consisting of ensuring the principle of equality between cred-
itors in so far as it is compatible with that basic diversity.

(g) Finally, if territorial proceedings result in a surplus of assets, that sur-
plus shall be transferred to the main proceedings, which will benefit 
from it (Article 35).
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Rome Convention of 1980 on the Law applicable to Contractual 
Obligations

The Rome Convention of 19 June 1980 on the Law applicable to Contractual 
Obligations is, after the Brussels Convention of 27 September 1968 on Juris-
diction and the Enforcement of Judgments in Civil and Commercial Matters, 
the second successful attempt to unify private international law within the 
European Union.

Moreover, in this respect, it occupies a special place in Community private 
international law. It is the only convention still in force, the others having 
been replaced by regulations, either after proving their effectiveness over 
many years, such as the 1968 Brussels Convention, or before even entering 
into force, such as the Brussels II Convention of 28 May 1998 or the Conven-
tion of 23 November 1995 on Insolvency Proceedings. It is also the only one 
which does not, strictly speaking, have its legal basis in the Treaty of Rome. 
Unlike the Brussels I Convention, which was based on Article 220 (now Arti-
cle 293) of the Treaty and the Brussels II Convention, drawn up pursuant to 
Article K.3 of the Treaty on European Union (Maastricht), the Rome Con-
vention is simply a convention concluded between the Member States of what 
was then the European Economic Community. In spirit, however, the Rome 
Convention is a Community convention and the question of whether to trans-
form it into a regulation now arises.

This text refers to the origins of the convention (I), briefly analyses its content 
(II), introduces the protocols on its interpretation (III) and, finally, raises 
questions about its likely future (IV).

I — Origins of the Rome Convention

Unification of the rules on jurisdiction by the Brussels Convention of 27 Sep-
tember 1968 necessitated, in order to avoid the danger of forum shopping 
resulting from the many choices of jurisdiction which the convention opened 
up, corresponding unification of the rules on conflict of laws. Hence, as early 
as 1970, the Permanent Representatives Committee (Coreper) decided to fol-
low up an initiative by the Belgian Government and to set up a working party 
for the purpose.

The original ambition was to unify the rules on conflict of laws in all matters 
to which the Brussels Convention applied, with the exception of maintenance 
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obligations, which were then the subject of proceedings in the Hague Confer-
ence on Private International Law. The working party’s remit, therefore, ini-
tially covered not only contractual obligations, but also extra-contractual 
obligations and the law on property and valuable securities. After a few ex-
ploratory studies, the working party very quickly postponed the rest of its 
work on property sine die. On the other hand, in 1972, it achieved a prelimi-
nary draft convention, drawn up by the six founding States of the European 
Economic Community, on the law applicable to contractual and non-con-
tractual obligations. This preliminary draft was the subject of wide discussion 
and many scientific colloquia. It served as the basis of discussion for further 
negotiations with the three new States which joined the Community in 1973: 
Denmark, Ireland and the United Kingdom. The negotiations were to result 
in 1978 in a draft convention finalised in 1980 and limited to conflicts of laws 
relating to contractual obligations.

Non-contractual obligations were taken out of the draft for two main rea-
sons. It had emerged that very long negotiations, the success of which was not 
ensured in advance, would be necessary to bring the United Kingdom repre-
sentatives to abandon the Philipps v Eyre rule unjustifiably favouring the de-
fendant in an action relating to liability by cumulative application of the lex 
loci delicti and the lex fori. In addition, it had to be recognised that the unifica-
tion brought about by the preliminary draft would be largely illusory since the 
Hague Conference had just drawn up two special conventions unifying con-
flicts of laws applicable to traffic accidents and accidents caused by products, 
and only some Member States of the European Economic Community were 
prepared to ratify them. This defect should be remedied in the not-too-dis-
tant future, since the Commission’s Directorate-General for Justice and 
Home Affairs published a proposal for a regulation on the subject in May 
2002.

The convention was signed in Rome on 19 June 1980 but entered into force 
only on 1 April 1991, after the seventh ratification. However, without waiting 
for the official entry into force, four signatory States had already unilaterally 
introduced the provisions of the convention into their national legislation: 
first Denmark (law of 9 May 1984), then Luxembourg (law of 27 March 
1986), followed by the Federal Republic of Germany (law of 25 July 1986) 
and Belgium (law of 14 July 1987). Moreover, certain courts in other States, 
such as France and, in particular, the Netherlands, had already applied the 
convention in advance in the form of ratio scripta, although Article 17 thereof 
states that it is applicable only to contracts made after its entry into force. 
Since then, the convention has been ratified by the nine signatory States. It 
was extended to Greece by the Luxembourg Convention of 10 April 1984, to 
Spain and Portugal by the Funchal Convention of 18 May 1992, and finally 
to Austria, Finland and Sweden by the convention signed in Brussels on 29 
October 1996.

01_2003_1905_testo_EN 9-03-2005, 12:19129



 130 CIVIL LAW  EUROPEAN JUDICIAL COOPERATION
 Rome I — Rome protocols

II — Content of the convention

Basically, the convention first had to adopt a position on the two classic major 
issues in this area: the role of freedom of choice in determining the law appli-
cable and how to determine the law applicable when the parties have not ex-
ercised their right of choice. In addition to general solutions, the convention 
set special rules for contracts in which a weaker party had to be protected. It 
then attempted to find solutions for particular points which were the subject 
of discussion. However, beforehand, it had to define its scope.

1. The scope of the convention

Article 1 of the convention amply defines its scope. It states that its rules 
apply ‘to contractual obligations in any situation involving a choice be-
tween the laws of different countries’. This formulation saves making the 
hazardous attempt to define an international contract, since, for the con-
vention to apply, it is sufficient that a question arises as to the law govern-
ing the contract. The convention applies to all contracts, with the — very 
limited — exception of those listed in Article 1(2) and of insurance con-
tracts covering risks situated in the territories of Community Member 
States, today governed by specific directives. Article 2 furthermore affirms 
the universal nature of the convention, which is therefore not restricted to 
intra-Community contractual relations.

2. Freedom of choice

In Article 3, the convention very clearly sets out the principle of freedom of 
choice, while firmly upholding the other principle that the contract must be 
connected with the law of a certain State. The principle of freedom of choice 
goes hand in hand with the rule that the parties may choose the law of their 
contract without restriction and without the courts being able to claim any 
power to correct that choice based on the lack or inadequacy of a link between 
the contract and the State whose law has been chosen. In other words, the par-
ties, in choosing a specific law, release themselves from the law which would 
have been applicable had they not made a choice, and particularly from its 
mandatory rules. That is the meaning of freedom of choice in private interna-
tional law. Connected with the idea of freedom of choice, there is also the 
possibility of choosing a law after conclusion of the contract, provided that 
choice of law does not damage the rights of third parties (Article 3(2)), and 
the possibility of making a partial choice which includes a certain right to 
‘dépeçage’. However, the right to choose does not imply the right to evade all 
State law. The choice of a non-State law, such as the lex mercatoria or the 
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Unidroit principles, is not equivalent to a choice of law within the meaning of 
the convention and will produce an effect only within the limits authorised by 
the law objectively applicable where no choice has been made. The twofold 
consequence of the principle that the contract is necessarily governed by a 
body of law is, firstly, that once the choice of law has been made, the contract 
is subject to the mandatory rules of the law chosen, which may in some cases 
result in the contract being invalid and, secondly, that if the law chosen 
should be amended after conclusion of the contract and the new provisions are 
applicable to contracts in force, they will apply to the contract.

To be effective, the choice of law ‘must be expressed or demonstrated [de 
façon certaine] by the terms of the contract or the circumstances of the case’ 
(Article 3(1), second sentence). ‘ De façon certaine’ is at least what the French 
version of the convention says and this is faithfully reproduced in the Spanish 
version (‘de manera cierta’), but unfortunately it has been translated in differ-
ent and less restrictive ways in the other languages: ‘with reasonable certainty’ 
in the English version, ‘mit hinreichender Sicherheit’ in the German version, 
‘in modo ragionevolmente certo’ in the Italian version. These variations are 
regrettable since the threshold for moving from the conflict rule based on 
freedom of choice and the one based on the objective location of the contract 
is likely to shift according to the contracting State in which the matter is re-
ferred to the courts. The point on which major differences have already arisen 
is that of the scope to be given to a clause attributing jurisdiction to the courts 
of a certain State (‘choice-of-forum clause’), unaccompanied by a clause relat-
ing to the choice of the law of that State. The English and German texts, un-
like the French text, allow the interpretation that there is a tacit choice of the 
law of that State.

However, the convention lays down certain restrictions on freedom of choice. 
The first relates to purely internal contracts, i.e. those of which all the ele-
ments, except for the choice of law or tribunal, are located in one country 
only. Article 3(3) does not set aside the right to choose in such a case, but 
states that the choice cannot prejudice the application of the mandatory rules 
of the law of that country, defined as those which, according to that law, can-
not be derogated from by contract.

A second restriction, which this time concerns all contracts, is constituted by 
the mandatory rules (French: ‘lois de police’) referred to in Article 7. One of 
the most striking provisions of the convention stipulates that, under certain 
conditions, effect may be given, concurrently with the law chosen or with the 
applicable law where no law has been chosen, to the mandatory rules of an-
other legal system, if and in so far as those rules must be applied whatever the 
law applicable to the contract. This means in fact, as the Court of Justice had 
occasion to point out in its Arblade judgment of 23 November 1999 (Joined 
Cases C-369/96 and C-376/96 [1999] ECR I-8453), ‘national provisions 
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compliance with which has been deemed to be so crucial for the protection of 
the political, social or economic order in the Member State concerned as to 
require compliance therewith by all persons present on the national territory 
of that Member State and all legal relationships within that State’. Provision 
has, however, been made for the right not to apply the mandatory rules in the 
case of a foreign law (Article 22).

Finally, the convention restricts freedom of choice when exercise of that free-
dom would have the effect of putting the weaker party at a disadvantage in 
certain consumer contracts (Article 5) and in employment contracts (Article 
6). Rules to protect the consumer or the worker (for example, the nullity of 
unfair terms or the rules on dismissal) adopted in many States, including Eu-
ropean Union Member States, would have no practical application in interna-
tional relations if they could be countered by the free choice of a foreign law. 
Hence, in those types of contract and in the circumstances indicated below in 
Section 4, the convention lays down the rule that choice of law is lawful but 
that the consumer or worker must not thereby be deprived of the protection 
which he is guaranteed by the mandatory rules of the law which would be ap-
plicable to the contract if no choice has been made. It should be noted that 
this is close to the provisions of the Brussels I Regulation, which limits in such 
cases the possibility of stipulating choice-of-forum clauses.

3. Applicable law where no choice has been made

Where the parties have not chosen the law applicable, the convention has 
adopted a method of objectively localising the contract, by designating the 
law of the country with which the contract is most closely connected (Article 
4(1)). In this way, it has tried to rule out any attempt to determine what might 
have been the implicit or hypothetical will of the parties, which is necessarily 
unpredictable and based on conjecture, but also any use of fixed localisation 
criteria, such as the place of conclusion, which often has no meaningful con-
nection with the centre of gravity of the contractual situation. The solution 
adopted is based on a sound method. So as not to leave it to the court to de-
termine the applicable law solely by its own means or bind it by fixed criteria, 
the convention (Article 4(2)) has chosen to give priority to a significant piece 
of evidence — generally speaking, the habitual residence of the party effect-
ing the characteristic performance — while allowing the court to disregard 
this ‘if it appears from the circumstances as a whole that the contract is more 
closely connected with another country’ (Article 4(5)).

Subject to that exception clause, the objective connection of the contract with 
the law of the party effecting the characteristic performance contributes consid-
erable legal certainty. It also corresponds to a certain economic reality. Where a 
person, instead of contacting a supplier from his own country, prefers to call on 
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a foreign supplier, that person, it is said, accepts the risk of international trade 
and may as a rule expect that the contract will no longer be subject to his own 
law, but rather to the law according to which the supplier habitually contracts, 
that is the law of his habitual residence or of his establishment.

In order to function, the rule presupposes that the characteristic perform-
ance can be easily determined. The report accompanying the convention 
indicates that the characteristic performance is generally that for which 
payment is due, which does not cause a problem for most named contracts. 
In most bilateral contracts, in fact, a price must be paid: the price of goods 
in the case of a sale or the price of works in a works contract, the rent in 
the case of a lease, the ticket in the case of a transport contract, the pre-
mium in an insurance contract, the interest in a loan agreement, the fee in 
a licensing agreement, etc. The obligation to pay the price is therefore not 
specific to a type of contract. What is specific, on the other hand, is the 
obligation of the seller to supply the merchandise, of the contractor to 
carry out the works requested, of the lessor to provide the lessee with the 
use of the rented property, etc. In all these contracts, it is easy to deter-
mine the characteristic performance.

However, this is not always the case. In practice, there are a number of con-
tractual operations, even relatively simple ones, which may give rise to 
hesitation. Commercial distribution contracts provide an interesting exam-
ple. Whatever their form, they all aim to market the products of a certain 
undertaking on the market entrusted to the distributor. Hence, it might 
appear that it is the distributor who effects the characteristic performance. 
This is certainly true of the sales agent or commercial agent who, moreover, 
receives a price (salary or commission) in payment for his services. It is 
much more doubtful in the case of the licensee or franchisee. In their rela-
tions with their own customers they are — obviously — the ones who ef-
fect the characteristic performance, but, in their relations with their licen-
sor or franchisor, the roles are often inverted. The licensor or franchisor 
himself provides significant services, particularly in the transfer of know-
how, and often himself receives a fee, at least in the franchise agreement. 
Moreover, it is certainly in the interest of the licensor or franchisor to or-
ganise his distribution network according to one and the same system of 
law. Thus, opinions are divided on this point and it is noteworthy that the 
French Court of Cassation, in a judgment of 15 May 2001, ruled that the 
characteristic performance was that of the licensor. It would be good if the 
Court of Justice could settle this issue one day.

Where the characteristic performance cannot be determined, it is necessary to 
revert to the general principle and decide on a case-by-case basis with which 
country the contract is most closely connected. The typical example is that of 
an exchange in which both services could be described as characteristic, 
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which amounts to saying that neither of them is. One could also mention cer-
tain compensation contracts between banks or various complex contractual 
operations for which it is advisable, in the interests of legal certainty, to choose 
an applicable law in the contract itself.

The presumption in favour of the law of the party who effects the character-
istic performance is not the only one set out in Article 4 of the convention. 
Contracts covering a right in immovable property or a right to use immovable 
property are logically connected, where no choice of law has been made, with 
the law in which the immovable property is situated (Article 4(3)) and con-
tracts for the carriage of goods are covered by a special, rather complicated, 
rule (Article 4(4)).

All the connections set out in Article 4(2), (3) and (4) are subject, as already 
indicated, to an exception clause (Article 4(5)). It would be preferable if this 
clause could continue to be used, as its name indicates, only in quite excep-
tional cases. It has happened that some courts have used it improperly to re-
vert to solutions which they used before the convention entered into force, 
particularly with regard to the provision of securities. However, such abuses 
are rare. As a legitimate example of the application of the exception clause, we 
may quote a certain decision excluding from the law of the country in which 
the immovable property was situated a dispute relating to a holiday let con-
cluded between a lessor and a tenant both having their habitual residence in 
the forum State, presumed to be different from that in which the immovable 
property was situated.

4. Special rules for consumer contracts and employment contracts

The fact that these contracts are regulated by the convention is indicated not only 
by the aforementioned restriction of the principle of free choice. Their special na-
ture is also evident from the law applicable to them when no law is chosen.

For the consumer, the specification adopted is a preferential one. If the rule 
indicated by principle had been adopted, consumer contracts would, when no 
law is chosen, have been governed by the law applicable to the tradesman or 
professional approached by the consumer. It is that tradesman or professional 
that provides the service characteristic of the contract. Article 5 of the conven-
tion sets that solution aside and subjects the contract, when no law is chosen, 
to the law of the State in which the consumer habitually resides, which is pre-
sumed to be if not more favourable to the consumer at least more familiar to 
him and likely to protect him from surprises. That derogation solution may 
surprise the tradesman or professional, particularly when he is approached in 
his own country by a foreign consumer who is himself abroad. Accordingly, 
the convention has restricted the derogation from both the freedom of choice 
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and the objective specification of the law of the provider of the characteristic 
service to certain well-defined possibilities in which it is in fact the tradesman 
or professional who has taken the initiative that leads to the conclusion of a 
contract. That is the case (Article 5(2)): (i) where the conclusion of the con-
tract was preceded in the country in which the consumer habitually resides by 
a specially made proposal or publicity; (ii) where the consumer’s co-contrac-
tor received the order in the consumer’s country (door-to-door selling); (iii) 
in the sale of goods when the consumer has gone to the seller’s country in the 
context of a journey   the seller with the aim of encouraging the consumer to 
conclude a sale. Those three situations are interpreted strictly and certain cases 
ruled on in Germany have suggested that they might perhaps be extended. Cer-
tain exclusions, such as real estate contracts and transport contracts, also restrict 
the scope of this article.

For the employee, it has been appreciated that the rule of principle enunciated 
in Article 4(2) is inappropriate, since it would result in the application of the 
law of the State of the employee’s habitual residence at the time of the conclu-
sion of the contract, which has no localisation value if the employer’s estab-
lishment and the place where the work is performed are both in another State. 
Here Article 6 of the convention has more appropriately chosen a link of prox-
imity (rather than a preferential one as in the case of the consumer) and prin-
cipally opted for the law of the country in which the employee habitually 
performs his work. If an employee is posted to another country, the law 
changes only if the posting is definitive. If an employee does not habitually 
perform his work in a single country, the law applicable is, in principle, that of 
the country in which the establishment that recruited the employee is located. 
These specifications are subject to an exception clause framed on the same 
lines as that in Article 5(5).

As in the case of the restrictions on the freedom of choice, there is a degree of 
parallelism between the provisions of the Rome Convention and those of the 
Brussels I Regulation on employment contracts. The parallelism is less in the 
case of consumer contracts as the regulation takes account of contracts con-
cluded by electronic means, which were unknown when the Rome Conven-
tion was negotiated.

5. Miscellaneous matters

(a) Matters relating to the scope of the law applicable

Article 10 gives a non-exhaustive list of the matters governed by the law ap-
plicable to a contract. It expresses the desire not to encroach upon the field of 
procedural law, in particular as regards the assessment of damages consequent 
upon breach (Article 10(1)). The same observation may be made regarding 
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the recognition of the proof of contracts or acts intended to have legal effect, 
which is covered by Article 14. It will be noted that Article 10(1)(e) makes the 
consequences of the nullity of a contract subject to the law of the contract, like 
the obligation to refund. That solution is understandable because the desire to 
be consistent results in the application of the same law both to the cause of 
nullity and to its consequences. Here, however, it is not strictly speaking a 
question of contractual obligations, precisely because there is no valid con-
tract. For that reason, this provision is the subject of reservations on the part 
of certain Member States.

Special measures have been taken concerning consent and capacity. While 
consent and the material validity of a contract are governed by the law that 
would apply to it if it were valid (Article 8(1)), a party who claims not to have 
given his consent, for example because he kept silent, may, however, rely upon 
the law of the State in which he habitually resides, if the effect of his conduct 
cannot reasonably be determined under the law presumed to govern the con-
tract (Article 8(2)). As regards capacity, which in most continental legal sys-
tems is a matter of personal status, the convention does not regulate it direct-
ly but restricts itself to confirming a traditional solution dating from a ruling 
of 16 January 1861 by the French Supreme Court of Appeal in the Lizardi 
case, based on the theory of appearance to prevent a person who has conclud-
ed a contract in one State from invoking his incapacity resulting from the law 
of another State vis-à-vis a co-contractor who, in good faith, was unaware of 
that incapacity (Article 11).

The law applicable to the forms of acts is covered by the long Article 9. That 
provision lays down an alternative conflict rule which is favourable to the valid-
ity of an act. For it to be valid in form, it is sufficient for a contract to comply 
with the formal requirements of the law that governs its form or with those of 
the law of the country or countries in which the intentions of one or other of the 
parties to the contract were expressed. An exception is made for the form of 
consumer contracts governed by Article 5, which remains subject to the law of 
the State in which the consumer is habitually resident (Article 9(5)).

(b) Voluntary assignment and subrogation

These two triangular operations are covered by Articles 12 and 13 of the con-
vention respectively. The idea common to those articles is that the transfer of 
a right by voluntary assignment or subrogation is subject to its own law, but 
that the situation of the debtor must not be affected by the transfer. In volun-
tary assignment, the own law of the transfer is the law of the assignment con-
tract, i.e. the law chosen by common accord by the assignor and the assignee, 
and in subrogation it is the law that governed the duty of the third party who 
has satisfied the creditor and claims to have taken over the creditor’s rights. 
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The inviolability of the debtor’s position means that relations between the as-
signor or the subrogated party, on the one hand, and the debtor, on the other 
hand, will be governed by the law which governed the original right, the sub-
ject of the transfer. Article 12 even provides that the law governing the right 
to which the assignment relates shall determine the conditions under which 
the assignment can be invoked against the debtor, but it leaves open the ques-
tion of the law applicable to the conditions under which the assignment can 
be invoked against third parties.

III — Interpretation of the convention

The authors of the Rome Convention were well aware of the danger of diver-
gent interpretations to which it was exposed. Accordingly, incorporating a 
provision that appeared in various United Nations conventions, they adopted 
an Article 18 that advised those interpreting the convention to take account 
of its international character and the desirability of achieving uniformity in its 
interpretation and application. In a joint declaration, they hoped that jurisdic-
tion in certain matters of interpretation would be conferred on the Court of 
Justice of the European Communities, as was done in the case of the 1968 
Brussels Convention by the protocol of 3 June 1971.

Two protocols to that end were signed on 19 December 1988 after laborious 
negotiations. The fact that there are two protocols requires some explanation. 
That fact is the result of a political compromise intended to overcome the op-
position of States resolutely hostile to interpretation by the Court of Justice 
and States just as resolutely in favour of Community interpretation, which is 
the only guarantee of uniform application of the convention in the contract-
ing States. The first protocol lays down the conditions in which the courts of 
a contracting State can ask the Court of Justice for its interpretation of the 
convention. The main difference between this first protocol and the protocol 
of 3 June 1971 annexed to the Brussels Convention is that it does not oblige 
the Member States’ supreme courts to ask the Court of Justice for its interpre-
tation of the convention if they consider interpretation necessary before they 
can give a decision. The Rome Convention can be applied by a Member 
State’s courts in a case concerning only the nationals of non-member coun-
tries, who are generally not very keen to have the outcome of their cases de-
layed for a preliminary ruling. Like the Rome Convention, this first protocol 
provides for its entry into force after seven ratifications.

Why were things not left there and why was a second protocol added? The 
reason was the desire to associate all Community States (12 at the time), in-
cluding those which at the time had no intention of ever ratifying the first 
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protocol, with the possibility offered to some of them of having recourse to 
preliminary interpretation by the Court of Justice. For that reason, the third 
sentence of Article 6(1) of the first protocol provides that the same first proto-
col, even if ratified by 7 States, shall not in any circumstances enter into force 
before the ratification of the second protocol by the 12 Member States. The 
fears aroused by this complex mechanism proved to be well based, since at the 
time of writing (July 2003) one signature is still missing from the second pro-
tocol and the Court of Justice therefore still has no jurisdiction to interpret 
the convention.

IV — The convention’s prospects

The convention was well received and regarded as a real step forward with 
respect to the previous situation, but it has nevertheless suffered from compe-
tition from other instruments which have undermined the consistency of its 
solutions and might bring about its revision.

A — Competition from other instruments

Competition from other texts has to a certain extent been provoked by the 
convention itself, with the aim of preventing conflicts with existing instru-
ments or future instruments, whether international conventions or Commu-
nity legislation.

1. International conventions

Article 21 of the convention includes a clause on compatibility with other, exist-
ing or future conventions, to which a contracting State is or will be a party. That 
apparent slackness is, however, counterbalanced by the restriction on the power 
of the contracting States to conclude in future or even become a member of any 
multilateral private international law convention in the same field. That restric-
tion, already provided for in Article 24 in the form of a conciliation procedure, 
is of increasing importance today because of AETR case-law (Court of Justice, 
31 March 1971) which gives the Community exclusive powers to conclude trea-
ties in the fields in which it has laid down common rules.

It does not, however, settle the problem of existing conventions, the mainte-
nance in force of which, for those States that are party to them, disrupts the 
unity of the system that ought to have been produced by the Rome Conven-
tion. We have already seen that the existence of two Hague Conventions, on 
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the Law applicable to Traffic Accidents and on Products Liability, largely ac-
counted for the abandoning of the provisions of the 1972 preliminary draft on 
extra-contractual obligations.

As regards contractual matters, the conflict between conventions above all 
concerns sales contracts. The Rome Convention has in fact to combine with 
the Hague Convention of 15 June 1955 on the Law governing Transfer of 
Title in International Sale of Goods and with that of 14 March 1978 on the 
Law applicable to Agency.

The 1955 Hague Convention concerning the sale of goods at present binds, 
amongst others, five States that are also party to the Rome Convention (Den-
mark, Finland, France, Italy and Sweden). While, theoretically, where the 
parties have not chosen the law of the contract, the Hague Convention uses 
the law of the seller’s place of habitual residence and is therefore in that respect 
in harmony with the characteristic-service system set up by the Rome Con-
vention, it diverges from it on various points. Considering only the most im-
portant, it includes no general exception clause, providing only for the case of 
very frequent application of the buyer’s law, which does not necessarily cor-
respond to the exception clause in the Rome Convention. Above all, however, 
the Hague Convention applies to sales to consumers and it may be supposed 
that in matters of sales it renders inapplicable the conflict rule protecting the 
consumer laid down in Article 5 of the Rome Convention.

One can only regret that in the case of a contract as fundamental as a contract 
of sale the Member States of the European Economic Community should not 
have been able to agree on a uniform conflict rule, some applying the Hague 
Convention and others the Rome Convention. It would be desirable for those 
States to adopt a common position vis-à-vis the Hague Convention, either 
denouncing it, as Belgium did recently, supporting it or even all ratifying the 
more recent Hague Convention of 22 December 1986, which is intended to 
replace that of 1955 but has not yet entered into force. A basic solution would 
be for the States party to the Hague Convention to make the declaration pro-
vided for in the Final Act of the XIVth session of the Hague Conference in 
1980 to the effect that ‘the Convention of 15 June 1955 on the Law applicable 
to International Sales of Goods does not prevent States Parties from applying 
special rules on the law applicable to consumer sales’. All doubt would thereby 
be removed regarding the uniform application of Article 5 of the Rome Con-
vention in all the contracting States.

Similar comments can be made regarding the 1978 Hague Convention on the 
Law applicable to Agency, which is in force in three States of the European 
Union (France, the Netherlands and Portugal), to encourage the ratification 
of that convention by all the States of the Union.
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2. Community legislation

The position of the Rome Convention vis-à-vis Community legislation, espe-
cially Community secondary legislation, is even more delicate. Article 20, 
which does no more than repeat a rule laid down in the second paragraph of 
Article 57 of the Brussels Convention as revised in 1978, recognises the prece-
dence over the convention of ‘provisions which, in relation to particular matters, 
lay down choice-of-law rules relating to contractual obligations and which are 
or will be contained in acts of the institutions of the European Communities or 
in national laws harmonised in implementation of such acts’.

The scope of such a provision was not known at the time. Since then, a great 
many directives have been adopted on insurance contracts and also to protect 
consumers and workers who are sent to another country to perform a service, 
which frequently include conflict-of-law rules or at least provisions determin-
ing the scope in the space of the substantive provisions which are the main 
object thereof. Unfortunately, those provisions, which sometimes vary from 
one directive to another, are not generally in harmony with those of the Rome 
Convention, which produces a degree of discord, aggravated by the divergent 
transposition of those provisions into national law.

In addition, the great freedoms instituted by the Rome Treaty, principally the 
freedom of movement of persons and of goods, and the right of establishment 
and the freedom to provide services, are sometimes invoked to influence the 
results to which the law applicable leads under the Rome Convention or even 
sometimes against the conflict rule.

Such developments have meant that the idea that it would be appropriate to 
tidy up, by revising the Rome Convention, has gained some credit.

B — Revision of the Rome Convention?

On 14 January 2003, the European Commission published on its website a 
Green Paper on the conversion of the Rome Convention of 1980 on the Law 
applicable to Contractual Obligations into a Community instrument and its 
modernisation. That document invited answers to about 20 questions drafted 
in a very open fashion. It is too early to say what the result will be. It is simply 
known that Austria had made its accession to the Rome Convention by the 
convention of 29 October 1996 conditional upon the revision of Article 5 on 
consumer protection. It is therefore probable that if there is a revision it will, 
in any case, involve that article, which is also the one most threatened by the 
directives adopted since the entry into force of the convention. It is also prob-
able that that possible revision will convert the convention into a regulation, 
like the Brussels I and II Conventions, rather than a directive, for reasons of 
enhanced legal certainty and uniform application in the Member States.
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V

Service of documents

MARIEODILE BAUR 1

Marie-Odile Baur, who is a magistrat, worked for a number of years in the 
European and International Affairs Department of the French Justice 
Ministry. While there, she prepared the draft Convention on the Service 
in the Member States of the European Union of Judicial and Extrajudicial 
Documents in Civil Commercial Matters. She took part in the Council 
negotiations for the adoption of the convention and subsequently for its 
conversion into a Community regulation.

Ms Baur is a national expert currently seconded to the Directorate-Gen-
eral for Justice and Home Affairs of the European Commission, with re-
sponsibility for draft Community instruments on civil law matters.

(1) The text that follows reflects the 
opinions of the author and may 
not in any circumstances be 
regarded as presenting the official 
position of the European 
Commission.
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Council Regulation (EC) No 1348/2000 of 29 May 2000 on the 
service in the Member States of judicial and extrajudicial 
documents in civil or commercial matters

I — Introduction

As a foundational stage in the creation of a European judicial area, the 1968 Brus-
sels Convention on Jurisdiction and the Enforcement of Judgments in Civil and 
Commercial Matters (1) already required that a court seised of a ‘Community’ 
dispute should stay the proceedings so long as it was not shown that the defendant 
had been able to receive the document instituting the proceedings in sufficient 
time to enable him to arrange for his defence, or that all necessary steps had been 
taken to this end. It also provided that the recognition and enforcement of a judg-
ment could be refused, where it was given in default of appearance, if the defend-
ant was not fully served with the document which instituted the proceedings in 
sufficient time for him to arrange for his defence.

The smooth functioning of the convention presupposes due respect for the 
rights of the defence, which is a fundamental principle of the law of all Mem-
ber States of the European Community.

In practice, failures regularly occurred in the operation of the arrangements 
for transmitting judicial documents from one Member State to another for 
the purposes of service, and preliminary discussions on this matter started in 
the early 1990s.

At the time, civil judicial documents were transmitted between Member 
States in accordance with several Hague conventions, particularly the Con-
vention of 15 November 1965 on the Service Abroad of Judicial and Extraju-
dicial Documents in Civil and Commercial Matters, to which most of the 
Member States were party, or under various bilateral agreements.

There was a wide variety of procedures for transmitting documents: in addi-
tion to the six methods laid down in the 1965 Hague Convention, there were 
those in the bilateral agreements.

This inevitably caused uncertainty among practitioners over the choice to be 
made between the various possibilities open to them.

In addition, while some agreements allowed direct transmission between 
courts in different Member States, it was sometimes found that the competent 

(1) Convention of 27 September 
1968 (consolidated version) (OJ C 

27, 26.1.1998, p. 1).
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central administrations had not put in place any reliable means whereby those 
involved locally could be made aware of the contact details of their counter-
parts abroad.

As to the internal arrangements applied by some Member States for transmit-
ting documents to another Member State, these sometimes involved up to 
three intermediate steps between the drafter of the document and the office 
responsible for sending it abroad. This naturally led to considerable delays, so 
much so that the period elapsing between the date a document was sent and 
the date on which the same authority received the certificate of service could 
extend to several years, even though the court seised and the domicile of the 
addressee of the document were sometimes no more than a few miles apart.

It was sometimes found that documents were being translated, as stipulated 
by the State addressed, even though the addressee possessed the nationality or 
had a perfect command of the language of the State of transmission. On the 
other hand, some documents transmitted without a translation were rejected 
when the addressee was well able to understand them — all the stages down-
stream of the sender having been gone through — on the grounds that the 
requirements of the State addressed had not been fulfilled.

The slightest mistake in the formalities for transmitting a document meant it 
would be returned to the sending authority, when a simple request for correc-
tion or additional information would have enabled the document to be served 
without delay. But no direct means of communication were made available to 
the locally competent authorities in the various Member States.

It is not hard to see that such malfunctions were hindering the smooth opera-
tion of the procedures and that the numerous problems encountered needed 
to be addressed.

Having been informed of these problems, the Council of Justice Ministers decid-
ed in October 1993 to charge a working party with drawing up an instrument to 
improve methods of transmitting documents between Member States.

Shortly afterwards, the Netherlands Presidency put forward draft adjustments 
to Article IV of the protocol to the 1968 Brussels Convention whereby, unless 
opposed by the State of destination, documents could be transmitted directly 
between public officers of the States concerned.

The Netherlands draft provided for the drawing-up of a list of public officers 
or other authorities who were empowered to send each other documents.

Then, at the beginning of 1995, the French Presidency presented a draft con-
vention based on a few fundamental points: direct transmission of documents 
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between Member States’ authorities competent for receiving them from ap-
plicants and for forwarding them to the addressees; establishment of an over-
all time limit for completing the process of transmitting and serving docu-
ments; introduction of modern methods of transmission; and a flexible and 
pragmatic solution to the problem of translations.

After two years of negotiations in the Council, the following were adopted on 
26 May 1997: the Convention, drawn up on the basis of Article K.3 of the 
Treaty on European Union, on the Service in the Member States of the Euro-
pean Union of Judicial and Extrajudicial Documents in Civil or Commercial 
Matters (1), the protocol on the interpretation of that convention by the Court 
of Justice of the European Communities ( 2), and the explanatory reports con-
cerning these two texts ( 3).

Article 24 of the convention provided for entry into force after ratification by 
all Member States but allowed Member States to declare the convention 
applicable among themselves before that time if they so wished.

However, the Amsterdam Treaty (Article 2 of which resulted in Article 65(a) 
of the EC Treaty on improving and simplifying the system for cross-border 
service of judicial and extrajudicial documents) came into force before the 
convention and its protocol were ratified by the Member States. Shortly after-
wards the Commission submitted, pursuant to Article 67 of the Treaty, a draft 
Council directive on the service in the Member States of judicial and extraju-
dicial documents in civil or commercial matters, which incorporated, with the 
necessary adjustments, the content of the convention.

Very soon, at the request of a large majority of Member States, the discussions 
moved towards the preparation of a regulation, and eventually, on 29 May 
2000, the Council adopted Regulation (EC) No 1348/2000 on the service in 
the Member States of judicial and extrajudicial documents in civil or com-
mercial matters (4).

Thus, more than six years elapsed between the start of negotiations on the 
draft convention put forward by France and the entry into force of the new 
instrument. This is obviously a long time for what was simply a matter of 
drawing up and implementing practical arrangements for sending documents 
from one Member State to another. At least the fact that the convention was 
converted into a regulation meant it could come into force simultaneously in 
all Member States within a reasonable period of time, allowing for the practi-
cal steps that had to be taken to enable the new system to operate.

In fact, the preparation of such an instrument proved to be an especially deli-
cate matter, since the rights of the defence have to be safeguarded in various 
ways and at different stages in the process of sending documents from one 
Member State to another, and rules of procedure — like methods of service 
— differ considerably from one Member State to another.

(1) OJ C 261, 27.8.1997, p. 2.
(2) Protocol, drawn up on the basis 

of Article K.3 of the Treaty on 
European Union, on the 

interpretation, by the Court of 
Justice of the European 

Communities, of the Convention 
on the Service in the Member 

States of the European Union of 
Judicial and Extrajudicial 

Documents in Civil or 
Commercial Matters (OJ C 261, 

27.8.1997, p. 18).
(3) Explanatory report on the 

Convention, drawn up on the basis 
of Article K.3 of the Treaty on 

European Union, on the Service in 
the Member States of the 

European Union of Judicial and 
Extrajudicial Documents in Civil 

or Commercial Matters (OJ C 261, 
27.8.1997, p. 26). Explanatory 

report on the protocol, drawn up 
on the basis of Article K.3 of the 

Treaty on European Union, on the 
interpretation, by the Court of 

Justice of the European 
Communities, of the Convention 

on the Service in the Member 
States of the European Union of 

Judicial and Extrajudicial 
Documents in Civil or 

Commercial Matters (OJ C 261, 
27.8.1997, p. 38).

(4) OJ L 160, 30.6.2000, p. 37.
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The negotiators were therefore at pains to preserve the rights of the parties 
involved in the service of documents while at the same time ensuring that the 
instrument was effective.

II — Protection of parties’ rights

A — Translation of documents

While it is important that the service and hence the transmission of docu-
ments — where the parties reside in the territory of different Member States 
— should be carried out as swiftly as possible, it is also necessary that the ad-
dressees should be able to acquaint themselves without difficulty with the 
documents that are sent to them. However, the translating of such documents 
is always an expensive process which is liable to hold up the proceedings and 
is not necessary in every case.

For example, where the addressee is served, in the country where he is resi-
dent, with a document from his State of origin, a translation is obviously su-
perfluous. The same is true in the case of a dispute between two companies 
that regularly conduct their business in the language of the court applied to.

The 1965 Hague Convention allowed the contracting States to require docu-
ments to be translated into the official language or languages of the country 
concerned where service had to be effected by a method prescribed by the lo-
cal law. A large number of contracting States made declarations in this con-
nection that were sometimes hard to interpret and were consequently the 
cause of error.

The regulation provides for a flexible approach that allows the applicant to 
choose whether or not to have a translation made of the documents to be 
transmitted. The addressee, however, can refuse to accept them unless they 
are drawn up or translated in the local official language or a language of the 
Member State of transmission which he understands.

If the addressee of the document notifies the receiving agency that he refuses 
to accept the document, it must be immediately returned to the transmitting 
agency with a request for a translation.

In the event of a dispute on this point, it is for the court hearing the original 
case to assess whether or not the refusal was justified and to draw any relevant 
conclusions as to the regularity of the service. This will be an assessment 
based on the facts, and no longer a formal check carried out pursuant to the 
law of the State addressed or the transmitting State.
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In case of doubt concerning the addressee’s ability to understand a document 
drawn up in the language of the transmitting State, the applicant, if he wish-
es to guard against any problems, will, of course, have every interest in ensur-
ing that the documents are translated into the official language of the place of 
service before they are transmitted.

He must in any case advance the costs of translation.

However, if he is certain that refusal by the addressee of untranslated docu-
ments would be unjustified under the regulation, he will be able to avoid, at 
no risk, the extra costs and delays involved in having a translation made.

B — Date of service

In the case of international service of a document, the need to transmit the 
document from one State to another means there is sometimes a considerable 
time lag between its being handed in to the competent authority of the trans-
mitting State and actually being delivered to the addressee by the authority of 
the State addressed.

This raises the problem of determining the date on which the international 
service produces its effects — as regards, for example, an interruption of the 
period of limitation or the point at which interest becomes payable.

The law in some Member States stipulates that the operative date is the date 
on which the document is handed to the addressee. This system is unfavour-
able to the applicant, who has no control over the process of transmission and 
service abroad and may suffer significant administrative delays.

Under other States’ law, only the date on which the formalities are completed 
in the State of transmission matters, in which case it is the addressee who 
might be placed in a difficult position as proceedings may be brought against 
him abroad, or a time limit within which to appeal may begin to run, when 
he has not even been informed, or is informed only very late in the day.

The regulation contains a solution to some of the problems resulting from the 
coexistence of these two systems and endeavours to protect the interests of 
both parties. Article 9(1) provides that ‘the date of service of a document … 
shall be the date on which it is served in accordance with the law of the Mem-
ber State addressed’ and Article 9(2) stipulates that ‘where a document shall 
be served within a particular period in the context of proceedings to be 
brought or pending in the Member State of origin, the date to be taken into 
account with respect to the applicant shall be that fixed by the law of that 
Member State’.
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Some Member States opposed this solution, as they considered these provi-
sions inadequate, in particular because they do not ensure that proceedings 
pending before their courts will proceed normally where service abroad is too 
slow, despite the entry into force of the regulation.

The convention adopted in 1997 provided that the Member States could sim-
ply state that they would not apply these provisions. The regulation is more 
restrictive: in Article 9(3), a derogation is allowed for a period of five years, 
which may be renewed. States wishing to avail themselves of that derogation 
must cite appropriate reasons and, if they want a renewal of the derogation, 
explain the circumstances justifying their position.

These provisions clearly leave States that do not wish to apply Article 9 some 
room for manoeuvre, but, in so far as they require them to justify their re-
fusal to apply rules implemented in other Member States, they encourage 
them to reconsider their position.

Some Member States did, in fact, declare that they would not apply the first 
two paragraphs of the article and others that they would derogate only from 
paragraph 2. Some, on the other hand, announced that they intended to apply 
both paragraphs.

C — Non-appearance of the addressee of the document

If the procedure put in place by the regulation produces the expected results, 
international service of documents should be carried out swiftly.

The aim as set out in Article 7(2) is for service to be effected within a maxi-
mum of one month of the date of receipt of the act by the receiving agency.

However, delays may occur, not because information regarding the address-
ee’s address is lacking, since Article 1 states that the regulation does not apply 
in such cases, but, for instance, because the addressee is momentarily absent, 
or certain documents have been lost.

The regulation therefore contains provisions intended to protect a defendant 
upon whom it has not been possible to serve a summons to appear in court, or 
against whom a judgment has been given without his knowledge. These pro-
visions were taken from the 1965 Hague Convention, with the necessary ad-
justments.

Article 19 of the regulation therefore provides that judgment shall not be 
given if it has not been established that the summons has been served on the 
defendant in accordance with the law on service of documents within the 
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State addressed or using another method laid down by the regulation. Member 
States may, however, state that their judges may give judgment upon expiry of a 
minimum period of six months, if the document was transmitted in accordance 
with the regulation and if no certificate has been received despite efforts made to 
obtain it through the competent authorities of the State addressed.

In this context, it should be pointed out that the receiving agency must im-
mediately inform the transmitting agency of the receipt of a document and 
then of any problems arising with it, or of the fact that it is to be forwarded to 
another agency, and, lastly, within one month at the latest, of any reasons 
which prevented it from effecting service. In no circumstances, therefore, 
should a transmitting agency be left without news of a document sent to a 
receiving agency. Also, a transmitting agency may always approach the central 
body provided for in Article 3 of the regulation, which is responsible for seek-
ing solutions to any difficulties which may arise. In theory then, Article 15 of 
the regulation should be found to apply only in very rare cases.

A large number of Member States declared that their judges could give judg-
ments if the conditions laid down in these provisions were met. Most set the 
maximum period for a stay of proceedings at six months; some, however, have 
refused to allow their judges to apply these provisions.

Article 19 also provides that the judge may relieve a defendant acting in good 
faith, who has disclosed a prima facie defence to the action on the merits, from 
the effects of the expiry of the time for appeal from the judgment. In the in-
terests of legal certainty, in order to avoid judgments being challenged belat-
edly, the regulation also provides that Member States may declare the applica-
tion for relief inadmissible after expiry of a period of not less than one year 
following the date of the judgment.

Several Member States declared that this period could not exceed one year, 
while another set it at three years. Some States wished to leave their judges to 
decide how long it should be.

Lastly, like the 1965 Hague Convention, the regulation states that the provi-
sions on relief from the effects of expiry of the time for appeal do not apply in 
cases concerning status or capacity of persons. It did not seem reasonable that 
divorce judgments, which might have been followed by remarriage, for exam-
ple, could be called into question because of the failure of the defendant to 
appear.
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III — Effectiveness of the act

A — Speed of transmission

1. Decentralisation

One of the main planks of the new act appears in Article 2 of the regulation. 
This provides that each Member State is to designate the public officers, au-
thorities or other persons competent for the receipt of judicial or extrajudicial 
documents from another Member State, or for their transmission. However, 
Member States remain free to entrust the tasks of these transmitting or receiv-
ing ‘agencies’ to central authorities for a period of five years, which may be 
renewed. Some of them were, in fact, unable to adopt the necessary measures 
for the intended decentralisation immediately.

The decentralisation advocated by this article is intended to avoid having a 
succession of steps to be completed within a particular State for documents 
coming from abroad or to be sent abroad for the purpose of service.

This is already provided for under various bilateral or regional agreements be-
tween Member States, and clearly enables documents to be transmitted rapidly. It 
also eliminates pointless tasks for the authorities, which no longer scrutinise the 
content of documents, in the past regarded as a possible threat to the sovereignty 
of the State, and are now reduced to the role of conveyor belt.

Several other means of transmitting documents, taken from the 1965 Hague 
Convention, were included.

Direct service by post, regularly used by certain Member States, is obviously the 
swiftest and simplest. However, it is not risk-free, in that it is not certain that the 
letter sent will actually be received by the addressee, nor that its content will be 
properly understood by him. Article 14 of the regulation therefore provides that 
Member States may specify the conditions under which they will accept this 
method of service. A very large majority of them require that letters be sent by 
registered post with proof of delivery. Some also require documents to be 
translated.

Article 15 of the regulation also enables applicants to approach the competent 
persons directly to effect service of foreign documents. In actual fact, the di-
rect receipt of documents by the persons responsible for serving them is in-
compatible with the organisation and internal procedures of certain Member 
States, and they have availed themselves of the option offered by the regula-
tion of opposing this system.
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Lastly, the possibility of transmission of documents or direct service by diplo-
matic or consular agents already provided for in the 1965 Hague Convention, 
subject to fulfilment of certain conditions, was retained. However, it will 
probably be used only very rarely.

2. Modern methods of transmission

When work began on the drafting of the convention, the transmission of judicial 
documents by fax, let alone e-mail, was unknown or even prohibited in a large 
number of Member States. However, the negotiators had the foresight to realise 
that developments in communications technology would, sooner or later, affect 
the law and they decided to insert flexible provisions on the subject in the text of 
the future instrument. Article 4 of the regulation thus provides that ‘the transmis-
sion of documents, requests, confirmations, receipts, certificates and any other 
papers between transmitting agencies and receiving agencies may be carried out 
by any appropriate means’, thereby ensuring that the most up-to-date means of 
communication can be used, as well as any subsequent technical innovations.

Article 4(5) anticipates the consequences of recourse to modern methods of 
communication, as it no longer requires documents to be transmitted in 
duplicate, but merely makes it optional for the transmitting agency.

3. Deadlines

None of the regulation’s provisions sets the receiving agencies a mandatory 
deadline for completing the service of documents emanating from another 
Member State. The negotiators felt that service was subject to too many un-
certainties for it to be possible to lay down mandatory rules in that respect: 
the addressee may have changed address at the time service is attempted, have 
gone away for a fairly long period or even have tried to avoid being contacted 
in order to evade the proceedings against him.

Receiving agencies are, however, advised to act swiftly in several of the regula-
tion’s provisions. Under Article 6, they have to send the transmitting agencies 
an acknowledgement of receipt ‘as soon as possible and in any event within 
seven days’, contact them if problems arise ‘by the swiftest possible means’, re-
turn the documents transmitted ‘on receipt’ if service is not feasible, or forward 
them to the receiving agency having territorial jurisdiction, if they have been 
misdirected, rather than returning them to the transmitting agency.

Article 7 stipulates that ‘[a]ll steps required for service of the document shall 
be effected as soon as possible’ and that ‘if it has not been possible to effect 
service within one month of receipt, the receiving agency shall inform the 
transmitting agency by means of the certificate’ annexed to the regulation.

01_2003_1905_testo_EN 9-03-2005, 12:21170



 CIVIL LAW  EUROPEAN JUDICIAL COOPERATION 171
 Service of documents

These recommendations serve to draw the receiving agencies’ attention to 
their responsibilities. If they are not followed, transmitting agencies may be 
justified in requesting clarification.

B — Practical operation

1. The form

A mandatory form is annexed to the regulation, as in the case of the 1965 
Hague Convention.This form, however, contains a number of original fea-
tures. First of all, it includes several sections designed to facilitate the trans-
mission of all necessary information between transmitting agencies and re-
ceiving agencies, whatever operation they are performing.

The first section covers, of course, the request for service of documents and 
provides all the necessary information regarding the agencies concerned, the 
applicant, the addressee, the requested method of service and the document 
itself.

Then come forms for acknowledgement of receipt, notice of return of request 
where service has proved impossible, notice of retransmission of request in the 
event of an error over the territorial jurisdiction of the receiving agency to 
which the document was addressed, notice of receipt by the agency having 
territorial jurisdiction, and, finally, a form for certifying the service or non-
service of documents.

Furthermore, Article 2(4) of the regulation stipulates that each Member State 
must indicate the languages that may be used for completion of the form. 
Even if they have several official languages, Member States must select at least 
one foreign language.

In addition, the various items of information required, together, where appro-
priate, with all the possible options, are set out in the form and numbered so 
that even if they do not understand a foreign language the transmitting or 
receiving agencies can in principle comprehend virtually all the information 
made available to them.

Finally, Articles 17 and 18 of the regulation stipulate inter alia that the Euro-
pean Commission, assisted by a committee, shall update the form or make 
any technical amendments necessary.

To facilitate communication between transmitting and receiving agencies, the 
Commission is also required, under the same conditions, to draw up a ‘glos-
sary in the official languages of the European Union of documents which may 
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be served’ under the regulation, along with a manual (1) containing the infor-
mation which must be provided by Member States regarding their receiving 
agencies, the means of receipt at their disposal and the languages which may 
be used to complete the forms addressed to them.

The glossary and manual drawn up may be consulted at the following ad-
dress:

http://europa.eu.int/comm/justice_home/fsj/civil/documents/
fsj_civil_1348_en.htm#version%20fr.

2. Monitoring operation of the system

In addition to updates of the practical aspects of operating the document 
transmission system, the regulation provides for its implementation to be 
monitored, with particular reference to certain provisions adopted for a spe-
cific period.

Under Article 24, starting on 1 June 2004, and every five years thereafter, the 
Commission must present to the European Parliament, the Council and the 
European Economic and Social Committee a report on application of the 
regulation.

The Commission may also make proposals for adaptation of the regulation.

As already stated, special attention must be paid to the effectiveness of the 
transmitting agencies designated by the Member States and to the rules relat-
ing to dates of service. The Commission’s findings may lead it to propose ap-
plication of the general system to all Member States, including those which 
preferred to waive application of those provisions.

To ensure that it has the information it needs, the Commission has had a 
study made of the number of dossiers handled by Member States and the op-
eration of the system.

It should thus be in a position to present a full report and make informed pro-
posals if need be.

(1) OJ L 98, 15.12.2001, p. 1.
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IV — Conclusion

Given the regulation’s relatively recent entry into force, it is impossible at this 
stage to assess its real impact.

The subject was raised at the first meeting of ‘contact points’ of the European 
Judicial Network in civil and commercial matters (1), held on 13 February 
2003, and some speakers mentioned a few problems, mainly teething troubles 
which should gradually disappear. The European Commission also organised 
a public hearing on the operation of the system on 17 July 2003, during which 
similar comments were made.

The report currently being prepared by the European Commission should, of 
course, help to highlight any malfunctions or imperfections in the system and 
work out ways of remedying them.

Clearly, however, the introduction of a genuinely effective system for trans-
mitting documents in over 20 Member States whose methods of serving 
documents vary considerably and whose rules of procedure are very diverse 
represents a real challenge.

It is obviously essential to improve technology and to simplify structures. But 
there have also been calls for procedures for the service of documents in the 
Member States to be harmonised. The first  step has already been taken with 
Council Regulation (EC) No 1347/2000 of 29 May 2000 on jurisdiction and 
the recognition and enforcement of judgments in matrimonial matters and in 
matters of parental responsibility for children of both spouses ( 2), Article 
11(4) of which brings consistency to the different systems in place in terms of 
the date on which a court is deemed to have been seised.

Article 65 of the Treaty establishing the European Community moreover pro-
poses not only improving and simplifying the system for cross-border service 
of judicial and extrajudicial documents but also eliminating ‘obstacles to the 
good functioning of civil proceedings, if necessary by promoting the compat-
ibility of the rules on civil procedure applicable in the Member States’.

To that end, the programme of measures on mutual recognition ( 3) stipulates 
that ‘in order to increase the certainty, efficiency and rapidity of service of 
legal documents, which is clearly one of the foundations of mutual trust be-
tween national legal systems, consideration will be given to harmonising the 
applicable rules or setting minimum standards’.

This is, without question, a huge task for the Community legislator.

(1) Council Decision 2001/470/
EC of 28 May 2001 establishing a 
European Judicial Network in civil 
and commercial matters (OJ L 
174, 27.6.2001, p. 25).
(2) OJ L 160, 30.6.2000, p. 19.
(3) Draft programme of measures 
for implementation of the principle 
of mutual recognition of decisions 
in civil and commercial matters 
(OJ C 12, 15.1.2001, p. 1).
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Council Regulation (EC) No 1206/2001 of 28 May 2001 on 
cooperation between the courts of the Member States in the 
taking of evidence in civil or commercial matters

1. General

1.1. Objective of the regulation

Council Regulation (EC) No 1206/2001 of 28 May 2001 on cooperation 
between the courts of the Member States in the taking of evidence in 
civil or commercial matters (1) is based on an initiative by the Federal Re-
public of Germany ( 2 ). That initiative was originally simply an attempt to 
modernise the provisions of the Hague Convention of 18 March 1970 on 
the Taking of Evidence Abroad in Civil or Commercial Matters ( 3 ). In 
particular, it was planned to introduce standard forms and considerably 
facilitate direct business between courts. This was designed to avoid the 
delays which often result from involvement of central transmitting and 
receiving bodies. It was, however, otherwise intended to retain the tradi-
tional approach to the taking of evidence in mutual legal assistance. The 
taking of evidence was to have been performed at the request of the court 
for whose proceedings the taking of evidence is required (requesting 
court) by a court of the State in which the evidence is to be taken (re-
quested court). The requested court would, in principle, have had to apply 
its own procedural law. The requesting court would, however, have been 
entitled to be present through representatives at the taking of evidence but 
there was no provision for that court itself to take evidence abroad.

In the final version of the regulation, this traditional approach is retained as 
one of the possibilities (Articles 4 to 16). The courts of the Member States (4) 
are, however, in addition given the possibility, in accordance with their own 
procedural law, of also directly taking evidence in another Member State (Ar-
ticle 17). This is not just a simplification of the traditional forms of taking 
evidence, but constitutes the crucial improvement brought about by the regu-
lation in comparison with the legal provisions hitherto applicable under inter-
national treaties. Such direct taking of evidence abroad had hitherto usually 
come to nothing because of sovereignty reservations on the part of the States 
concerned.

(1) OJ L 174, 27.6.2001, p. 1. 
Articles referred to without any 

further indication of the legal 
source from this regulation.

(2) OJ C 314, 3.11.2000, p. 2.
(3) This convention applies to all 

Member States with the exception 
of Austria, Belgium, Greece and 

Ireland.
(4) Owing to its special 

institutional status in the sphere of 
cooperation in civil matters, 

Denmark is not regarded as a 
Member State for the purposes of 

the regulation (Article 1(3)). 
As regards Denmark, therefore, the 

existing international treaties will 
continue to apply for the time 

being.
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1.2. General provisions

1.2.1. Scope

According to Article 1(1) of the regulation, it shall apply in civil or commer-
cial matters. This position is not clarified further; interpretation is to depend 
on the case-law of the Court of Justice of the European Communities relating 
to Article 1(1) of the Brussels Convention (1). That case-law does not allow 
any reverting to the substantive or formal law applicable; the concept should 
rather be interpreted independently ( 2). The scope of the regulation is, it is 
true, not entirely the same as that of the Brussels Convention or Regulation 
(EC) No 44/2001 (Brussels I Regulation) which replaces it ( 3), but, provided 
a civil or commercial matter is involved, also covers subjects which are ex-
cluded from the Brussels Convention and Brussels Regulation by Article 1(2) 
thereof.

Since the regulation makes no distinction between individual types of pro-
ceedings, it is to be applied not only in contested civil proceedings but also in 
all other civil court proceedings, for example voluntary jurisdiction (uncon-
tested proceedings) and insolvency proceedings.

According to Article 1(1) of the regulation, its rules only come into play where 
the court (of a Member State), in accordance with the provisions of the law of 
that State, requests the taking of evidence in mutual legal assistance or the 
taking of evidence directly. Requests by parties, arbitration tribunals or au-
thorities which are not courts are therefore ruled out. This provision further 
makes it clear that the regulation may not be used to interfere with the na-
tional procedural law of the State of the requesting court. That is the only law 
which can govern a decision as to whether or not a particular request should 
be made. It must not be concluded from the regulation that the courts of all 
Member States would henceforth be entitled irrespective of their own proce-
dural law to take evidence directly abroad (Article 17) or to participate in the 
traditional taking of evidence abroad (Article 12). Such decisions will con-
tinue to be governed first by the law of the requesting court. The regulation 
concerns only the subsequent procedure, i.e. the transmission and execution 
of the request.

According to Article 1(2), a request is inadmissible if the evidence is not in-
tended for use in judicial proceedings, commenced or contemplated. That 
provision is worded somewhat misleadingly. A court request — which is the 
only kind covered by the regulation — presupposes in every case that judicial 
proceedings (in the broader sense) have already been commenced. Article 1(1) 
makes a different point: it is not necessary for proceedings to have been com-
menced yet in the matter (e.g. civil proceedings), but it is sufficient that there 
should be, for example, evidence-taking by the court for proceedings in the 

(1) Last consolidated version 
(OJ C 27, 26.1.1998, p. 1).
(2) See Case 29/76 LTU v 
Eurocontrol [1976] ECR 1541, 
Case 814/79 Netherlands v Rüffer 
[1980] ECR 3807, and Case C-
172/91 Sonntag v Waidmann 
[1993] ECR I-1963.
(3) OJ L 12, 16.1.2001, p. 1.
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matter that are still only being contemplated. Requests pursuant to the regu-
lation could therefore also be made in the course of such evidence-taking. A 
request would only be inadmissible if it were not for the purpose of obtaining 
evidence for proceedings (which have been commenced or are still being con-
templated) on the substance of the matter.

1.2.2. Direct transmission between the courts, central bodies

Article 2 contains a key element for speeding up the traditional approach to 
evidence-taking. Pursuant to that article, requests are to be transmitted not 
via central bodies but directly from court to court. The courts responsible for 
the performance of the taking of evidence are to be made known by the Mem-
ber States, indicating their respective territorial jurisdiction (Article 2(2)), 
and to be listed by the Commission in a manual (Article 19).

It is clear from the wording of Article 2 that it is to be applied only to tradi-
tional mutual assistance requests. The provision will, however, also have to be 
used when it proves necessary in the direct taking of evidence abroad to con-
tact a court assigned by the competent authority of the requested State (Arti-
cle 17(4), second subparagraph).

The central bodies to be designated pursuant to Article 3(1) (1) have only limited 
functions. Their primary function is to supply information to the courts and seek 
solutions to any difficulties which may arise in respect of a request. Only in excep-
tional cases do they have to forward a request, for example when no competent 
court can be found in the Commission’s manual. In addition, central bodies may 
also be designated by the Member States to be responsible for taking decisions on 
requests for direct taking of evidence. It is, however, also possible to confer that 
power on other authorities (including courts if necessary).

1.2.3. Language rules and means of communication

Article 5 settles the question of the language in which requests and commu-
nications pursuant to this regulation are to be drawn up. Although this provi-
sion is to be found in Section 1 of Chapter 2

(‘Transmission of the request’), it is of comprehensive scope. It is to be applied not 
only to requests for traditional evidence-taking but also to all related communica-
tions (Articles 7 et seq.), to requests to take evidence directly (Article 17) and to 
all communications concerning the costs of the proceedings (Article 18). This 
provision will also be applicable in any necessary business with central bodies.

The choice of language in any individual case is a matter for the court which 
draws up the request or communication concerned. There are in principle two 
possibilities here: on the one hand, the official language of the requested State 

(1) A federal State, a State in 
which several legal systems apply 

or a State with autonomous 
territorial entities shall be free to 
designate more than one central 

body (Article 3(2)).
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may be used. If there is more than one official language there, the language 
used should be that of the place where the requested taking of evidence is to 
be performed. On the other hand, each Member State shall indicate at least 
one official language of the institutions of the European Community other 
than its own which is acceptable to it for completion of the forms. Those lan-
guages are in turn listed in the Commission’s manual (Articles 19 and 22).

The requested court (or in the case of direct taking of evidence the requested 
body pursuant to Article 17) is not prejudged by the choice of language made 
by the requesting court. Even where the request is made in another (admissi-
ble) language, it is always possible to reply in one’s own official language.

In practice, this means that, if Germany accepts English as an additional language, 
requests to German courts (or the requested body pursuant to Article 17) may be 
made in English or German. The requested court (or the requested body pursuant 
to Article 17) may also draw up its communications and other business in English 
or German. There is no obligation to employ the language used in the request.

A further language rule is to be found in Article 4(3), which states that docu-
ments which it is necessary to enclose with the request shall be accompanied 
by a translation into the language in which the request was written. There is 
not, on the other hand, any ruling on the language in which the documents 
on performance of the requested taking of evidence (e.g. minutes of question-
ing of witnesses or evidence obtained from expert witnesses in mutual legal 
assistance) are to be drawn up. The regulation clearly assumes that in this case 
it is in principle the official language of the requested State that is to be em-
ployed, even when the communication concerning performance of the taking 
of evidence (form H) is transmitted in another admissible language. The re-
questing court will in any case then be able to request that the documents be 
drawn up in another language. That would constitute a special procedure for 
the taking of evidence within the meaning of Article 10(3).

2. Taking of evidence in mutual legal 
assistance

2.1. Bases

The taking of evidence in mutual legal assistance is initiated by a request 
within the meaning of Article 4. Whether and at what stage in the proceed-
ings a request for such taking of evidence is made is determined solely by the 
requesting court on the basis of its procedural law.
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The requested court shall in principle execute the request in accordance with 
the law of its Member State (Article 10(2)). But there are exceptions to this 
rule: the requesting court may call for use of a special procedure provided for 
by the law of its Member State (Article 10(3)). Moreover, the regulation in-
cludes special rules on performance of the taking of evidence, in particular by 
using communications technology (Article 10(4)), the presence or participa-
tion of the parties (Article 11) and the presence or participation of representa-
tives of the requesting court (Article 12).

There is a twofold limit on such departures from the principle in Article 
10(2). On the one hand, the requesting court must expressly ask for them (or 
communicate the intended presence). Whether such a request is admissible 
depends on the law of the requesting State. On the other hand, Articles 10(3) 
and (4), 11(3) and 12(4) offer the requested court the options — albeit very 
limited — of not complying with the request pursuant to the law of its Mem-
ber State or of only doing so on certain conditions.

2.2. Content and transmission of the request

The request must be made using form A. The details required are indicated 
in Article 4 and correspond in the main to those in Article 3 of the 1970 
Hague Convention on the Taking of Evidence.

As well as details of the requesting court and the parties and their representa-
tives (Article 4(1)(a)

and (b)), the nature and subject matter of the case and a — brief — statement of 
the facts are required (Article 4(1)(c)). That includes, on the one hand, the non-
contentious facts and, on the other hand, the issues in dispute between the parties. 
The requested court should be given as clear a picture as possible of what is actu-
ally involved in the requesting court’s procedure. This facilitates performance of 
the taking of evidence. The requested court is thus not limited to mechanically 
repeating pre-formulated questions, but should — in line with the terms of the 
request — be able to react to developments in the course of the taking of evidence. 
To that end, all the details required must be provided and any necessary docu-
ments enclosed, accompanied by a translation (Article 4(3)).

The requested taking of evidence must therefore be described as precisely as 
possible

(Article 4(1)(d)). In many cases, this will involve questioning people — either 
parties or witnesses. However, another possibility would be to call for an ex-
pert opinion, for a local inspection to be carried out or for information to be 
provided (e.g. documents, information media, films, detailed records, etc.).

When examining persons (Article 4(1)(e)), the questions to be asked or the 
facts in connection with which they are being examined must be indicated, 
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along with their names and addresses. Above all, the requesting court must 
specify the reasons for taking evidence and state on which (contentious) issues 
further information needs to be provided. In this case, it may be helpful to 
supply a list of actual questions, although this should under no circumstances 
be regarded as definitive. In the course of taking evidence, there may be devel-
opments which could not be foreseen at the time the list was drawn up. This 
is why it is pointless to confine the role of the requested court to the mechan-
ical reproduction of preformulated questions. As a matter of principle, far 
greater emphasis should be placed on the fact that every court in the Euro-
pean Union itself knows best in any given situation which questions would 
provide the most effective means of clarifying the facts.

Furthermore, information must be forwarded concerning any possible rights 
to refuse to give evidence under the law of the requesting State, given the pre-
rogative of the person to be examined to invoke such rights (Article 14(1)(b)). 
This applies not only to rights to refuse to give evidence in the strictest sense. 
Accordingly, if a party is to be examined, as opposed to witnesses, and if the 
law of the requesting State also provides for such a right to refuse to give evi-
dence, the relevant information must still be forwarded.

If an examination under oath or a sworn statement is desired, this must be re-
quested separately and, where appropriate, the form of the oath must be indi-
cated. It follows that, unless specifically requested, no affirmation by oath 
should be given. Also, if requested, in principle this must be given in accordance 
with the law of the requested State. If there is no provision under that law for an 
oath or a sworn statement or if the use of a specific form of oath is required un-
der the law of the requesting State, then a request for compliance with a special 
procedure within the meaning of Article 10(3) must be submitted.

If, in the case of any other form of taking of evidence, there is a request for ob-
jects or documents to be inspected, these must be precisely described (Article 
(1)(f)). This condition applies, in particular, to requests for an expert opinion. In 
this case, the location of the objects or documents must also be specified, as well 
as whether the respective owner is obliged to allow the inspection.

If there is a request for any special means or method of taking evidence — 
either under the law of the requesting State within the meaning of Article 
10(3) or pursuant to Articles 10(4), 11 or 12 — the necessary explanations 
must be provided.

In accordance with Article 6, requests and all other communications must be 
transmitted by the swiftest possible means. Each Member State must indicate 
which means of transmission (post, fax, electronic transmission, etc.) it will 
allow for requests and communications to be sent to its central body or its 
courts. On the basis of the wording of Article 6, such indications apply only 
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to requests and communications to a requested State or a requested court. The 
issue of which means must be used to transmit communications from the re-
quested to the requesting court has therefore not been addressed. Logically, 
however, the focus of attention will be on the data provided by the State to the 
courts of which a communication is to be forwarded.

Naturally the transmitted documents must be legible. It must also be ensured 
that the received documents match those which were sent. This is particularly 
important in the case of electronic means of communication.

When dealing with requests, the occasional need for further enquiries will 
arise. While the regulation makes no specific provision for this, its overall ob-
jective generally favours the simplest and least formal arrangement possible. 
In addition to fax and e-mail, special consideration must be given to applica-
tions by telephone. In this case, however, it must be ensured that the compe-
tent persons in the requesting and requested courts are actually able to com-
municate in the languages notified by their respective States.

2.3. Execution of the request

1.1.1. Procedure on receipt of the request

Where a request to proceed with the taking of evidence is submitted to a court 
of a Member State, the following points must immediately be checked in 
accordance with Article 7:

– Is the request legible?

– Was a permitted language used?

– Is the requested court competent to take evidence?

If the answer to each of these questions is yes, an acknowledgement of receipt 
(form B) must be sent to the requesting court within seven days of the request 
arriving. If the request is illegible or not drafted in a permitted language, this 
must also be notified within seven days using form B; the request must be 
returned to the requesting court. Where the requested court does not have 
jurisdiction, the request must be forwarded to the competent court; the re-
questing court must also be notified of this by sending it a copy of form A 
with point 14 (‘Notification of the forwarding of the request’) completed.

The requested court must then ensure that the request contains all of the nec-
essary information, in accordance with Article 8(1). Where this is not the 
case, the requesting court must be so informed within 30 days of receipt of the 

01_2003_1905_testo_EN 9-03-2005, 12:22198



 CIVIL LAW  EUROPEAN JUDICIAL COOPERATION 199
 Taking of evidence

request by means of form C. All missing information must be described as 
precisely as possible. Where applicable, a communication concerning any ad-
vance required for experts’ fees (Article 18(3)) must also be forwarded within 
the same period (Article 8(2); see also Section 4.3 below).

An additional means of verification is provided for in Article 14(2)(a) and (b). 
Under these provisions, the execution of a request may be refused if it does not 
fall within the scope of this regulation or within the functions of the judiciary 
under the law of the requested State. The requesting court must be informed 
to this effect using form H within 60 days of receipt of the request.

Under Article 10(1), the request must be executed within 90 days. In princi-
ple, this time limit begins to run as soon as the request is received by the re-
quested court. However, in the event of non-compliance within the meaning 
of Article 7 or Article 8(1), the time limit does not begin to run until receipt 
of the completed request (Article 9(1)). Where the requested court makes the 
request for an expert opinion conditional upon an advance towards the costs, 
the time limit begins to run as soon as the advance is made (Article 9(2)).

If owing to exceptional circumstances the 90-day time limit cannot be met, 
the requesting court must be so informed by means of form G (Article 15). 
This information must be forwarded as soon as it becomes clear that the dead-
line cannot be met. The reasons for the delay and the expected time needed to 
execute the request must be included.

In practice, it would be logical to connect the abovementioned steps together. 
As a rule, it should be possible within seven days of receiving the request to:

– check whether the court is actually competent for the execution of the 
request (and, if not, forward the request to the competent court);

– check that the request formally complies with Article 7 and send the ac-
knowledgement of receipt;

– check that the content of the request complies with Articles 8 and 14(2)(a) 
and (b); and

– where the above conditions exist, carry out immediately all the measures 
required for the taking of evidence, and, in particular, set the deadline for 
the questioning of witnesses or parties.

In cases where the request cannot be executed within 90 days, immediate no-
tification must be given in accordance with Article 15 and the precise date for 
the taking of evidence announced. It may be easier to comply with the 90-day 
execution period — already a highly ambitious target — by adopting this 
kind of concentrated approach at the beginning of the procedure rather than 
using up the whole of the period for checking the content.
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After execution of the request, the files containing the evidence (minutes of 
questioning, expert opinions, etc.) must be returned to the requesting court 
together with an acknowledgement of receipt (form H) in accordance with 
Article 16.

2.3.2. Execution of the request under the law of the requested State

In principle, requests must be executed in accordance with the law of the re-
quested State (Article 10(2)). Apart from any exceptions yet to be discussed, 
all issues directly concerning the taking of evidence are thus subject to that 
law. This applies not only to purely formal matters (e.g. the procedure and 
means used to document questioning), but also other provisions governing 
the procedure used to take evidence (such as the selection and payment of 
experts or the publication or non-publication of the taking of evidence).

Under the law of the requested State, consideration must also be given to any 
necessary coercive measures (Article 13). This applies, on the one hand, to 
the enforced appearance of witnesses and, on the other hand, to penalties for 
failure to comply with court orders. No special application is required for this. 
If under the law of the requested State coercive measures are automatically 
applied in an internal matter — for example, where a witness is absent or 
where a person obliged to conduct an inspection refuses to do so — this must 
also be the case for the taking of evidence in accordance with the regulation. 
However, under certain conditions (Article 10(3)), the requesting court could 
call for no coercive measures to be applied and instead for the request to be 
returned without having been executed. In particular, this would be appropri-
ate in specific situations where it would be unlawful under the law of the re-
questing State to use constraint when taking evidence.

2.3.3. Execution of the request in a way departing from the law of 
the requested State

There are a number of exceptions to the principle whereby requests are execut-
ed under the law of the requested State. On the one hand, the requesting court 
may call for compliance with a special procedure provided for under its own 
law (Article 10(3)), while, on the other hand, the regulation lays down a 
number of autonomous rules on executing requests (Articles 10(4), 11 and 
12). These provisions need only concern the requested court if there is a spe-
cific request to that effect (form A, points 9, 10 and 13.1). Whether the re-
questing court makes such a request or is content for the taking of evidence to 
be performed in accordance with the law of the requested State depends sole-
ly on the law of the requesting State. This is a purely internal question, which 
is in no way affected by the regulation. In particular, none of the rules in the 
regulation can be interpreted as meaning that the taking of evidence in ac-
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cordance with the law of the requested State is always sufficient (equivalent to 
the internal taking of evidence) for the procedure of the requesting State.

If a procedure for evidence-taking that departs from the law of the requested 
State is called for, it will more often than not be necessary for the requesting and 
the requested courts to contact each other in order to remove any uncertainties 
or to find solutions should the requested court not permit the desired procedure 
for evidence-taking. No specific forms are provided for this. It would be sensible 
for contacts between the courts involved to be as informal as possible.

2.3.3.1. Execution in accordance with a special procedure (Article 10(3))

Under Article 10(3), the requesting court may call for performance of the 
taking of evidence in accordance with a special procedure based on the law 
of the requesting State. There are many ways of applying this provision. It is 
not necessary for the whole of the evidence-taking to follow the procedure 
laid down in the law of the requesting State. It is also conceivable that use will 
only be made of specific points in that law, for example a particular procedure 
for instructing witnesses as to their obligation to tell the truth, a particular 
way of drawing up minutes or a particular wording of the oath.

A special procedure for the taking of evidence may also arise in response to a call 
for particular provisions of the requested State not to be applied. This could oc-
cur with coercive measures: the law of the requested State might provide for 
means of forcing parties to testify. If that is excluded in the requesting State, the 
requested court would have to be informed accordingly. The latter would then 
have to refrain from applying coercive measures (Article 13) and in the case of 
a refusal to testify send back the request without having executed it.

A request to follow a special procedure provided for by the law of the re-
questing State may only be refused if such a procedure is incompatible with 
the law of the requested State or by reason of major practical difficulties 
(Article 10(3), second sentence). There is only incompatibility if the law of 
the requested State expressly excludes such a procedure; the fact that there 
is no provision for the procedure in its law is not in itself an obstacle. It 
may, however, be prohibited on the basis of the general principles of the law 
of the requested State: where, for example, the law of that State only per-
mits coercive measures if and to the extent that an express legal basis exists, 
a request for application of a coercive measure that is not provided for in 
the law in question must be refused.

Practical difficulties must indeed be major if they are to be used to justify re-
fusal. This can be illustrated by the following example concerning the entry 
of a testimony in the minutes:
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 Under the law of the requested State, the judge uses a tape recorder to dic-
tate the minutes of any questioning. Those present only sign a form to the 
effect that they have heard the dictation. They do not sign the minutes 
subsequently written up on the basis of the dictation. The request could 
therefore, instead of this procedure, call for the procedure in the law of the 
requesting State whereby the minutes are drawn up by a secretary during 
questioning and signed by all those present.

This undoubtedly amounts to the following of a special procedure within 
the meaning of Article 10(3). Even if the procedure is not provided for in 
the law of the requested State, one would be hard put to find a reason why 
it should be incompatible with that law. It might well be the case that 
involving a secretary — perhaps because of shortage of staff — creates 
practical difficulties. However, these will hardly be major difficulties 
within the meaning of Article 10(3). As a rule, it will always be possible 
to find among the staff of a court a suitable person to draw up minutes on 
the spot.

If the following of a special procedure is refused, the requesting court 
shall be informed using form E (Article 10(3), third sentence). The regu-
lation’s objective of ensuring the most efficient taking of evidence abroad 
as possible would be best served by not immediately notifying a refusal 
but informally contacting the requesting court and trying to find solu-
tions. This might well prompt the requesting court, following informal 
notification of the likely refusal of a special procedure, to modify its re-
quest so that it asks for the taking of evidence in accordance with the law 
of the requested State.

2.3.3.2. Use of communications technology

The use of communications technology is cited in Article 10(4) as a separate 
procedure for the taking of evidence peculiar to the regulation. Here a dis-
tinction should be made between two categories.

Communications technology may first be used to record traditional taking of evi-
dence not only by means of a written report but also by means of a picture or sound 
recording. In such a case, not only the report but also the picture or sound record-
ing is made available to the requesting court once the request has been completed.

In addition, communications technology can also be used to enable the par-
ties and/or the requesting court to observe the taking of evidence directly or 
even to take an active part in proceedings by means of a videoconference. 
More detailed provisions on this are to be found in Articles 11 and 12.
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Moreover, the rules on the use of communications technology are comparable to 
those which also apply to compliance with a special procedure under the law of 
the requesting State (Article 10(3)). The first condition is a request to this end. 
The requested court can refuse this request if such a procedure — for example, on 
grounds of privacy issues — is incompatible with the law of the requested State or 
is not feasible as it would cause major technical difficulties. Such difficulties can 
also be overcome in accordance with the last subparagraph of Article 10(4) by the 
courts making the necessary technical means available to each other. In addition, 
the regulation does not make it clear that it would be inadmissible for the neces-
sary means to be made available by the parties.

The possibilities of refusal conflict with the fact that the regulation recog-
nises the basic admissibility of using modern communications technology. 
The regulation should therefore be interpreted restrictively. A Member 
State is not allowed to include or to maintain provisions in its legal system 
which completely prohibit the use of communications technology. Such a 
procedure would mean that Article 10(4) would be completely deprived of 
its practical effect in that State. This would conflict with general princi-
ples of Community law. In addition, Article 10(4) imposes an obligation 
on Member States to adjust the technical equipment in their courts to the 
requirements of the day.

2.3.3.3. Participation of the parties or their representatives

Article 11(1) to (4) governs the role of the parties and/or their representatives 
when the requested court takes evidence. Here a distinction should be made be-
tween presence and participation. Presence (Article 11(1)) is the narrower expres-
sion and means mere physical presence, while participation (Article 11(3)) covers 
every form of active involvement — for example, the questioning of witnesses. 
Such involvement may also take place by means of a videoconference.

The condition for the application of Article 11(1) to (4) is a request for the 
presence or participation of the parties or their representatives. Whether 
such a request is made depends in turn solely on the law of the requesting 
State. This is already made clear in the general instruction in Article 1(1) 
and is confirmed by the introductory sentence of Article 11(1) (‘If it is pro-
vided for by the law of the ... requesting court …’). Article 11 does not 
therefore justify any of the presence or participation rights of the parties 
which are independent of the law of the requesting State. Rather, the provi-
sion only ensures that a right of presence or participation under that law is 
also respected by the requested court.

The presence of the parties or their representatives under Article 11(1) is an 
absolute right which may not be restricted by the requested court. The in-
tended presence is therefore only communicated in the request, no ‘request’ is 
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actually made (in the strict sense). The requested court must not plead that 
under its law the parties do not have to be present at the performance of com-
parable taking of evidence.

In contrast, the requested court is entitled under Article 11(3) to determine 
conditions for the active participation of the parties or their representatives. 
Article 11(3) does not state what conditions could be involved here. Instead, a 
general reference is made to Article 10. This means the following: in principle, 
active participation of the parties or their representatives should take place as 
provided for in the law of the requested court (Article 10(2)). With regard to 
what is probably in practice the most important aspect of participation, the 
putting of questions to persons to be heard, the parties or their representatives 
thus have precisely the same powers as the parties or their representatives 
would have in internal proceedings in the requested State. If, however, the 
requesting State asks for a different participation procedure (for example, a 
right to ask more detailed questions or participation in the form of a video-
conference), the request is to be complied with in accordance with Article 
10(3) unless it is incompatible with the law of the requested court or is not 
feasible because it would cause major practical difficulties.

The formal procedure is laid down in Article 11(2) and (4). A condition for 
the presence or participation of the parties is a corresponding request (Article 
11(2)). This request can be made either using form A or separately. Form A 
clearly shows the difference in treatment between (mere) presence and (active) 
participation: the intended presence is simply communicated (point 9.1), 
whereas participation is requested (point 9.2). In the event of participation, 
more details will have to be given of what form such participation should take. 
Since form A does not contain a separate heading for this, a description of the 
desired participation will have to be included in an annex.

Further on, in form F, the requested court notifies the parties or their repre-
sentatives of the time and place of performance of the taking of evidence and, 
where appropriate, conditions under which they may participate (Article 
11(4)). No particular method of transmission is laid down for this form. The 
requested court will therefore in principle have to proceed in accordance with 
its law. If the requesting court wants this form to be served on the parties in a 
particular way, it will have to request this in accordance with Article 10(3). 
No translation of the form is required; the general rule in Article 5, in fact, 
also covers communications in accordance with Article 11(4). For practical 
reasons, it would be appropriate to send the communication for documenta-
tion purposes to the requesting court as well.

While Article 11(1) to (4) governs the right provided for in the regulation of 
parties to be present or to participate in the taking of evidence, paragraph 5 
states a self-evident truth: even if the parties are not requested to be present or 
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to participate, the requested court can ask the parties to be present or to par-
ticipate. This already follows from Article 10(2) whereby requests are to be 
executed in accordance with the law of the requested State. Where that law 
provides for the presence or participation of the parties, the requested court 
can also avail itself of this law if no request is made in this connection. How-
ever, Article 11(5) sets a limit: the condition for the presence or participation 
of the parties is that appropriate provision is also made in the law of the re-
questing court. The taking of evidence abroad must not lead to a situation 
where the parties to specific proceedings suddenly have more rights than in 
purely internal proceedings. If in such a case the taking of evidence without 
the participation of the parties is incompatible with the law of the requested 
State, it could be refused (Article 10(3)).

2.3.3.4. Participation of representatives of the requesting court

The possibility of representatives of the requesting court being present at the 
taking of evidence or of taking (an active) part therein is covered by Article 
12. Here, too, a special procedure for the traditional taking of evidence is in-
volved. The requested court therefore takes charge of the taking of evidence, 
unlike what happens in the case of direct taking of evidence in accordance 
with Article 17.

Article 12(2) determines who is to be considered a representative of the re-
questing court solely in accordance with its law. In practice, members of that 
court — primarily a judge dealing with the matter — and experts will be in-
volved. To that extent, the requested court has no powers of examination: if a 
person is named in the request as a representative of the requesting court, it 
should be assumed that this act of representation actually occurs.

Article 12 has a dual aim: firstly, it should be made possible for the represent-
atives of the requesting court directly to observe statements made by persons 
being questioned. This may be of decisive importance for the evaluation of 
such statements. Mere (passive) presence of the representative is sufficient for 
this aim. Active participation has a wider significance. When evidence is 
taken, developments may occur which could not have been envisaged even in 
the most detailed of requests. If a representative of the requesting court is 
present, he can react to such developments and, for example, ask questions, 
the need for which arises only from the statements previously given by the 
persons being questioned. If an expert is sent as a representative, he will also 
be able to put additional technical questions which are of importance for the 
production of his report.

The structure of Article 12 scarcely differs from that of Article 11. The condi-
tion for applying this provision is therefore once again a corresponding re-
quest. The law of the requesting court determines whether such a request can 
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be made or, if need be, even has to be made. Article 12 thus does not provide 
justification for the right, which is independent of the law of the requesting 
State, of the representatives of the requesting State to be present or to partici-
pate. The provision applies only if this right enables representatives of the 
court to be present or to participate in the taking of evidence abroad or, if 
need be, prescribes this course of action.

The mere presence of representatives of the requesting court must, however, 
be permitted in the taking of evidence (Article 12(1)), whereas active partici-
pation (for example, right to put questions) is allowed only in accordance with 
the conditions set by the requested court (Article 12(4)). These conditions are 
again to be determined in accordance with Article 10. The limits on active 
participation are therefore incompatibility with the law of the requested court 
and major practical difficulties. According to general principles of Commu-
nity law, the law of the requested court may not, however, be interpreted so 
strictly that the right to active participation guaranteed in Article 12(4) is 
deprived of all practical effect. In detail, this means the following: the focal 
point of the right to participate will be the possibility of putting questions to 
persons giving evidence. The exact form of this right to put questions will be 
determined by the law of the requested court.

In particular, this basis will have to be used to determine whether the ques-
tions are to be put directly or via the judge of the requested court who is 
leading the questioning. This judge will also be able to reject individual 
questions if they, for example, conflict with rights of a witness to refuse to 
give evidence under the law of the requested State. However, it would be 
inadmissible to preclude all rights of the representatives of the requesting 
State to ask questions.

Article 12(3) and (5) covers the formal procedure. Under Article 12(3), the 
requesting court can already include the information that a representative is 
to be present at the taking of evidence or the request for active participation 
in the original request for mutual assistance (form A); however, this informa-
tion can also be transmitted at a later stage. The requested court therefore 
informs the requesting court using form F of the place and time of the pro-
ceedings and, if necessary, also indicates the conditions for such participation. 
Before the formal notification takes place, it will be useful for both courts to 
agree informally (by phone) on a date.

2.3.4. Grounds for refusal

Article 14(1) and (2) contains a summary of (completely different) grounds 
for refusing to execute a request. This provision is of a definitive nature if the 
request was for the taking of evidence in accordance with the law of the re-
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quested State. Other grounds for refusal may not be adduced in such a case. 
If, on the other hand, a request for the taking of evidence is made which is not 
in accordance with that law, the grounds for refusal referred to in Article 
10(3) and (4) are still to be observed (see Subsection 2.3.3 above).

Article 14(1) first covers the case of the right to refuse to give evidence or a prohibi-
tion from giving evidence under the law of the requesting or requested State. Ac-
cording to the text of the provision, account is to be taken of these restrictions only 
if the person to be heard — if necessary after receiving instructions on this matter 
from the court — invokes them. There is consequently no provision for officially 
recognising bans on persons giving evidence. In general, such grounds for refusal 
will therefore not be recognisable until questioning has been attempted. If the per-
son being questioned invokes the right to refuse to give evidence under the law of 
the requesting State and if no information is available on this matter, the requested 
court has to ask the requesting court for clarification. There is no separate form for 
this. If it emerges that there were grounds for refusing to give a statement, the re-
questing State is to be immediately notified using form H.

Article 14(2)(a) and (b) contains grounds for refusal which must already have 
been noticed when the substance of the request was being examined. They are 
to be notified to the requesting court within 60 days of the request being re-
ceived (Article 14(4)).

Under Article 14(2)(a), the execution of a request can be refused if the request 
does not fall within the scope of the regulation. Whether this is the case needs 
to be examined in accordance with criteria peculiar to this regulation (see Sec-
tion 1 above).

Under Article 14(2)(b), the execution can be refused if under the law of the re-
quested court it does not fall within the functions of the judiciary. This provision 
applies only to the (hardly imaginable) case where under the law of the requested 
State a particular type of taking of evidence was to be carried out independently 
of the subject matter of the proceedings not by courts but by other bodies. In con-
trast, there is no provision for the situation where a matter to be classified under 
the regulation as a civil case does not fall within the functions of the judiciary in 
the requested State. If a court requests that in such a case evidence be taken which 
because of its nature is the responsibility of the courts in the requested State as well 
(e.g. requests that witnesses be questioned), Article 14(2)(b) is not applicable and 
the taking of evidence is therefore to be carried out. This emerges, in particular, 
from Article 14(3) whereby a request (inter alia) may not be refused because there 
is no judicial procedure in the law of the requested State corresponding to that of 
the requesting State.

Article 14(2)(c) and (d) covers the legal implications of a request to complete 
the request (Article 8) or to pay an advance (Article 18). If such a request is 
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not complied with within 30 days (completion) or 60 days (advance), the ex-
ecution of the request may be refused. On the expiry of the time limit, the 
requesting State is to be notified without delay. The fact that Article 14(4) 
also makes provision for a 60-day time limit for such cases from receipt of the 
request must be a mistake on the part of the drafter; a refusal is, of course, not 
possible until the time limits specified in Article 14(2)(c) and (d) have lapsed 
unutilised.

Other grounds for refusal are not provided for. This is clear from the conclusive 
wording of Article 14(1) and (2), first sentence. Furthermore, Article 14(3) ex-
pressly stipulates that the court may not refuse to execute the request if the re-
quested State has exclusive jurisdiction in the proceedings underlying the request. 
The requested court is thus obliged by the requesting court to settle the question 
of jurisdiction. This constitutes a certain contradiction under the European Law 
on Civil Procedure. Under Article 35(1) of Regulation (EC) No 44/2001 (Brus-
sels I Regulation), any infringement of the provisions on exclusive jurisdictions 
entitles the court to refuse to recognise and enforce a judgment.

3. Direct taking of evidence

The possibility for the direct taking of evidence abroad (Article 17) repre-
sents major progress in relation to the previous legal situation. Unlike the 
traditional taking of evidence by way of mutual legal assistance, the request-
ing court performs the taking of evidence under its own law, as a rule, without 
the participation of the courts of the State in which the taking of evidence is 
to take place (Article 17(3) and (6); for exceptions, see below).

The question of whether a court may, or, where applicable, has to make use of 
the possibility provided by the regulation for the direct taking of evidence 
abroad depends entirely on its law. This follows from Article 1(1)(b); Article 
17 is only applicable if a court requests under its own law to take evidence 
directly abroad.

The law of the requesting State also determines who performs the taking of evi-
dence (Article 17(3)). In practice, two scenarios, in particular, are conceivable. 
Firstly, the court itself — i.e. the competent judge — may take evidence abroad. 
Secondly, an expert may be sent, who conducts inquiries abroad and on that basis 
then submits an opinion to the court before which the case is pending.

In the elaboration of the regulation, the question of whether sending an expert 
also constitutes direct taking of evidence in the sense of Article 17 was con-
tentious. Some Member States held the opinion that the expert’s conduct of 
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inquiries was not in itself an activity of the court and therefore did not fall 
within the scope of the regulation anyway. As a result, the courts were in prin-
ciple free to send experts abroad. Other delegations, on the other hand, regarded 
the activity of an expert as an activity of the court of the sending State (in the 
wider sense) and therefore, on the grounds of general international law and in 
the absence of an explicit authorisation, considered it inadmissible. Article 17(3) 
settled this dispute in favour of the stricter interpretation. Thus, sending an ex-
pert is also only possible pursuant to the procedure in Article 17.

The possibilities for the direct taking of evidence abroad are restricted on a 
number of counts. Firstly, it may only take place on a voluntary basis (Article 
17(2)). Thus, a court may under no circumstances impose coercive measures 
of any sort abroad. All persons to be heard must be expressly informed that 
any statements made will be on a voluntary basis.

In addition, the competent authority of the requested State may set condi-
tions for the taking of evidence (Article 17(4)). One such condition may, in 
particular, be the participation of a court of the requested State. In this case, 
however, the taking of evidence is also incumbent upon the requesting State; 
the court assigned by the requested State only has to ensure that Article 17 is 
properly applied and that any conditions set are met.

A request for evidence to be taken directly may be refused if the request does 
not fall within the scope of the regulation or does not contain all information 
required under Article 4 (Article 17(5)(a) and (b)). These grounds for refusal 
are the same as those which apply to requests for evidence to be taken by tra-
ditional means (Article 14(2)(a) and (c)). In addition, direct taking of evi-
dence may be refused if it is contrary to fundamental principles of law in the 
requested State (Article 17(5)(c)).

The practical significance of the last ground for refusal may not be too great. 
Firstly, a general refusal of any form of direct taking of evidence, by the courts 
of other Member States on the basis of this ground for refusal, is ruled out on 
the grounds that the sovereignty of the State concerned would be encroached 
upon as a result. Indeed, the purpose of Article 17 is to settle precisely these 
questions of sovereignty, which may arise under general international law. 
Furthermore, Article 17 would lose all practical effectiveness if Member States 
were free to refuse any form of direct taking of evidence on the basis of fun-
damental principles of law. For this reason alone, such a broad interpretation 
of Article 17(5)(c) is inadmissible.

This ground for refusal may therefore only be invoked if the direct taking of 
evidence envisaged in an individual case contravenes fundamental principles of 
law in the State in which it is due to take place. It should be taken into account 
that, under Article 17(2), evidence may in any case be taken on a voluntary basis 
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only, with no coercive measures. As a result, Article 17(5)(c) will only come into 
play if the taking of evidence envisaged contravenes fundamental principles of 
law in the State in which it is due to take place, even when all participants are 
taking part on a voluntary basis. It is very difficult to imagine such a situation. It 
is most likely to arise when the voluntary nature of the participation is 
doubtful — when, for example, the hearing of children is envisaged.

The fact that the performance of direct taking of evidence may only be 
refused if it contravenes fundamental principles of law of the State in 
which it is due to take place also affects the interpretation of Article 
17(4). The conditions laid down by the requested State may not be such 
that in reality the direct taking of evidence is refused. For example, this 
would be the case if the role of the court assigned by the requested State 
pursuant to Article 17(4) was so important that in reality performance of 
the direct taking of evidence was incumbent upon that court (and not the 
requesting court).

The formal procedure for the direct taking of evidence is laid down in 
Article 17(1) and (4). For decisions on requests for evidence to be taken 
directly pursuant to Article 3(3), each Member State must designate 
either the central body pursuant to Article 3(1) and (2), or one or more 
other authorities. These may also be courts. A court wishing to take evi-
dence in another Member State must submit a request to this competent 
authority using form I (Article 17(1)), describing the taking of evidence 
envisaged in as much detail as possible. The competent authority of the 
State in which the taking of evidence is to take place must inform the 
requesting court within 30 days using form J whether, and, if so, under 
which circumstances, the taking of evidence is authorised (Article 17(4)). 
The use of communications technology should be encouraged (Article 
17(4), third sentence).

There are no provisions on the legal consequences of the 30-day period 
lapsing without a reply. In the absence of explicit instructions, silence 
would probably not be taken to mean agreement. The requesting court 
would therefore have to wait for a decision by the competent authority 
even after the time limit had expired. If, however, the time limit was fre-
quently exceeded, failure to fulfil an obligation pursuant to Article 226 of 
the EC Treaty would undoubtedly exist.
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4. Costs

4.1. Principle

Under Article 18(1), fees or costs arising from execution of the request for 
evidence to be taken may not be reimbursed. Provision of mutual legal assist-
ance must therefore be in principle free of charge. This rule must be applied 
analogously, if the requested State pursuant to Article 17(4) assigns a special 
court to ensure compliance with the conditions set for the direct taking of 
evidence. No costs may be charged for this either.

4.2.  Ensuring the reimbursement of costs 
by the requesting court

In derogation from the basic rule in Article 18(1), Article 18(2) provides for a 
reimbursement of costs for certain measures which are potentially costly. 
This covers the costs of experts and interpreters, as well as expenses arising 
from the use of special forms (Article 10(3)) or communications technology 
(Article 10(4)).

Apart from the special case of experts’ costs (see Section 4.3 below), Arti-
cle 18(2) only takes effect after the taking of evidence has been per-
formed. Under Article 18(3), the performance of the taking of evidence, 
other than the expert’s opinion, may not be conditional on an advance on 
costs. The requested court must therefore also execute a request for evi-
dence to be taken when it gives rise to costs which must be reimbursed 
under Article 18(2). If evidence can only be taken at the requested court 
by incurring costs — if, for example, an interpreter will only step in when 
his/her costs are paid in advance — the requested court is obliged to ad-
vance such costs. The application of provisions under the procedural law 
of the requested State, whereby in such cases the taking of evidence is con-
ditional on payment of an advance by the parties, is ruled out by Article 
18(3) (with the exception of the expert’s opinion).

If a request for reimbursement of costs is made subsequently, the request-
ing court must immediately ensure reimbursement. The court may either 
pay these costs itself or invite the parties to pay. The question to be settled 
in this connection, i.e. whether, and if so, which parties are obliged to pay, 
is governed exclusively by the law of the requesting court (Article 18(2), 
last sentence). In its relations to the requested court, the obligation to en-
sure reimbursement lies, however, with the requesting court. If, therefore, 
the parties are unable or unwilling to pay, the requesting court must also 
bear the costs when under its law the parties are in fact obliged to pay. In 
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order to avoid this subsidiary liability, a request that is likely to involve 
costs should only be made when any or all costs have been reimbursed in 
advance at the requesting court by the parties liable for payment under its 
own law.

4.3. Advance on costs

The rule in Article 18(2) also applies to experts’ fees. The requested court 
may therefore pay the costs arising from an expert itself initially and then ask 
the requesting court for reimbursement. However, Article 18(3) also makes it 
possible to make the expert’s opinion conditional upon payment of an 
advance on costs.

To this end, the requested court may ask the requesting court by means of form 
C to pay an advance on costs (Article 8(2), first sentence). The requesting court 
may either pay this advance itself or invite the parties to do so. The question of 
whether the parties are obliged to pay the advance, and if so, which parties, and 
what the consequences are of non-payment on the proceedings of the request-
ing court, is once again governed by the law of that court.

Receipt of the advance on costs must be confirmed by the requested court 
pursuant to Article 8(2), second sentence, within 10 days by sending form 
D. The 90-day completion period for the request only begins at this point 
(Articles 9(2) and 10(1)). The level at which the expert’s fees should sub-
sequently be fixed and the question as to whether the parties to the origi-
nal proceedings have a right of say in this are governed exclusively by the 
law of the requested court. It is obvious, and therefore did not require any 
special provisions, that any remainder of the advance following payment 
of the expert’s fees must be paid back to the requesting court.

If the advance is not received within 60 days of the request, completion of the 
request may be refused (Article 14(2)(d); form H). Naturally, this does not 
prevent a repeated request from being made, if at this point the parties or the 
requesting court decide to pay the advance on costs after all.

The last sentence of Article 18(3) stipulates expressly that payment of an ad-
vance on costs may not be a condition for the execution of other requests. We 
have already referred to the consequences of this rule (see Section 4.2 above).
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5. Final provisions

The regulation formally entered into force on 1 July 2001 (Article 24(1)). 
However, the provisions of relevance for the courts are only applicable from 1 
January 2004 (Article 24(2)). Prior to this, Member States had to inform the 
Commission of the following by 1 July 2003 (Article 22):

– the courts competent for performing the taking of evidence, and their re-
spective jurisdictions;

– the central authorities and the authorities competent for authorising the 
direct taking of evidence;

– the technical means for the receipt of requests available to the courts com-
petent for the taking of evidence;

– the languages accepted for requests.

On the basis of this information, the Commission drew up a manual pursu-
ant to Article 19(1), which also has to be available electronically and kept up 
to date. If any changes occur in the Member States at a later stage, the Com-
mission must be informed of these immediately.

In relations between the Member States pursuant to Article 21(1), the regula-
tion prevails over all relevant bilateral and multilateral agreements. As the 
most important source of law in this field to date, the Hague Convention on 
the Taking of Evidence allows special instruments of law to prevail (Article 32 
of the Hague Convention). However, in order to simplify further the taking 
of evidence, Member States are free to maintain such agreements, or to con-
clude new ones, on the condition, however, that they are compatible with the 
regulation. This probably implies that such agreements may not contain any 
rules that are more complicated than those in the regulation. Member States 
had to send to the Commission, also by 1 July 2003, copies of any of the 
agreements maintained on this basis. With respect to any agreements con-
cluded in the future, a copy of the draft must be made available to the Com-
mission. Additionally, Member States must inform the Commission if these 
agreements are denounced or amended. The Commission must also include 
this information in the manual.

In addition to drawing up the manual, the Commission is obliged to update 
or make any technical adjustments required to the standard forms attached to 
the regulation (Article 19(2)). In accordance with Article 20, the Commis-
sion is supported in this task by an advisory committee pursuant to Articles 3 
and 7 of Decision 1999/468/EC (1). In addition, the Commission has to sub-
mit a report on the application of the regulation in 2007 and every five years (1) OJ C 38, 6.2.2001, p. 3.
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thereafter to the Parliament, the European Economic and Social Committee 
and the Council (Article 23). In order to make this possible, the courts of the 
Member States are required to inform either the Commission directly, or the 
central body of its Member State, of any problems which arise in the applica-
tion of the regulation. Only in this way will it be possible to ascertain after 
some time how the regulation is actually working.
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Request for the taking of evidence

(Article 4 of Council Regulation (EC) No 1206/2001 of 28 May 2001 on cooperation between the
courts of the Member States in the taking of evidence in civil or commercial matters (OJ L 174,

27.6.2001, p. 1))

1. Reference of the requesting court:

2. Reference of the requested court:

3. Requesting court:

3.1. Name:

3.2. Address:

3.2.1. Street and No/PO box:

3.2.2. Place and postcode:

3.2.3. Country:

3.3. Tel.

3.4. Fax

3.5. E-mail:

4. Requested court:

4.1. Name:

4.2. Address:

4.2.1. Street and No/PO box:

4.2.2. Place and postcode:

4.2.3. Country:

4.3. Tel.

4.4. Fax

4.5. E-mail:

5. In the case brought by the claimant/petitioner:

5.1. Name:

5.2. Address:

5.2.1. Street and No/PO box:

5.2.2. Place and postcode:

5.2.3. Country:
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5.3. Tel.

5.4. Fax

5.5. E-mail:

6. Representatives of the claimant/petitioner:

6.1. Name:

6.2. Address:

6.2.1. Street and No/PO box:

6.2.2. Place and postcode:

6.2.3. Country:

6.3. Tel.

6.4. Fax

6.5. E-mail:

7. Against the defendant/respondent:

7.1. Name:

7.2. Address:

7.2.1. Street and No/PO box:

7.2.2. Place and postcode:

7.2.3. Country:

7.3. Tel.

7.4. Fax

7.5. E-mail:

8. Representatives of defendant/respondent:

8.1. Name:

8.2. Address:

8.2.1. Street and No/PO box:

8.2.2. Place and postcode:

8.2.3. Country:

8.3. Tel:

8.4. Fax:

8.5. E-mail:
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9. Presence and participation of the parties:

9.1. Parties and, if any, their representatives will be present at the taking of evidence:

9.2. Participation of the parties and, if any, their representatives is requested:

10. Presence and participation of the representatives of the requesting court:

10.1. Representatives will be present at the taking of evidence:

10.2. Participation of the representatives is requested:

10.2.1. Name:

10.2.2. Title:

10.2.3. Function:

10.2.4. Task:

11. Nature and subject matter of the case and a brief statement of the facts (in annex, where
appropriate):

12. Taking of evidence to be performed

12.1. Description of the taking of evidence to be performed (in annex, where appropriate):

12.2. Examination of witnesses:

12.2.1. Name and surname:

12.2.2. Address:

12.2.3. Tel.

12.2.4. Fax

12.2.5. E-mail:

12.2.6. Questions to be put to the witness or a statement of the facts about which
they are to be examined (in annex, where appropriate):

12.2.7. Right to refuse to testify under the law of the Member State of the
requesting court (in annex, where appropriate):

12.2.8. Please examine the witness:

12.2.8.1. under oath:

12.2.8.2. on affirmation:

12.2.9. Any other information that the requesting court deems necessary (in annex,
where appropriate):

12.3. Other taking of evidence:

12.3.1. Documents to be inspected and a description of the requested taking of
evidence (in annex, where appropriate):

12.3.2. Objects to be inspected and a description of the requested taking of
evidence (in annex, where appropriate):
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13. Please execute the request

13.1. In accordance with a special procedure (Article 10(3)) provided for by the law of the
Member State of the requesting court and/or by the use of communications technology
(Article 10(4)) described in annex:

13.2. Following information is necessary for the application thereof:

Done at:

Date:

Notification of forwarding the request

Article 7(2) of Council Regulation (EC) No 1206/2001 of 28 May 2001 on cooperation between the
courts of the Member States in the taking of evidence in civil or commercial matters (OJ L 174,

27.6.2001, p. 1).

14. The request does not fall within the jurisdiction of the court indicated in point 4 above and
was forwarded to

14.1. Name of the competent court:

14.2. Address:

14.2.1. Street and No/PO box:

14.2.2. Place and postcode:

14.2.3. Country:

14.3. Tel.

14.4. Fax

14.5. E-mail:

Done at:

Date:
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Acknowledgement of receipt of a request for the taking of evidence

(Article 7(1) of Council Regulation (EC) No 1206/2001 of 28 May 2001 on cooperation between
the courts of the Member States in the taking of evidence in civil or commercial matters (OJ L 174,

27.6.2001, p. 1))

1. Reference of the requesting court:

2. Reference of the requested court:

3. Name of the requesting court:

4. Requested court:

4.1. Name:

4.2. Address:

4.2.1. Street and No/PO box:

4.2.2. Place and postcode:

4.2.3. Country:

4.3. Tel.

4.4. Fax

4.5. E-mail:

5. The request was received on … (date of receipt) by the court indicated in point 4 above.

6. The request cannot be dealt with because:

6.1. The language used to complete the form is not acceptable (Article 5):

6.1.1. Please use one the following languages:

6.2. The document is not legible (Article 6):

Done at:

Date:
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Request for additional information for the taking of evidence

(Article 8 of Council Regulation (EC) No 1206/2001 of 28 May 2001 on cooperation between the
courts of the Member States in the taking of evidence in civil or commercial matters (OJ L 174,

27.6.2001, p. 1))

1. Reference of the requested court:

2. Reference of the requesting court:

3. Name of the requesting court:

4. Name of the requested court:

5. The request cannot be executed without the following additional information:

6. The request cannot be executed before a deposit or advance is made in accordance with
Article 18(3). The deposit or advance should be made in the following way:

Done at:

Date:
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Acknowledgement of receipt of the deposit or advance

(Article 8(2) of Council Regulation (EC) No 1206/2001 of 28 May 2001 on cooperation between
the courts of the Member States in the taking of evidence in civil or commercial matters (OJ L 174,

27.6.2001, p. 1))

1. Reference of the requesting court:

2. Reference of the requested court:

3. Name of the requesting court:

4. Name of the requested court:

5. The deposit or advance was received on ... (date of receipt) by the court indicated in point 4 above.

Done at:

Date:
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Notification concerning the request for special procedures and/or for the use of communications
technologies

(Article 10(3) and (4) of Council Regulation (EC) No 1206/2001 of 28 May 2001 on cooperation
between the courts of the Member States in the taking of evidence in civil or commercial matters

(OJ L 174, 27.6.2001, p. 1))

1. Reference of the requested court:

2. Reference of the requesting court:

3. Name of the requesting court:

4. Name of the requested court:

5. The requirement for execution of the request according to the special procedure indicated in
point 13.1 of the request (Form A) could not be complied with because:

5.1. the required procedure is incompatible with the law of the Member State of the
requested court:

5.2. the performance of the requested procedure is not possible by reason of major
practical difficulties:

6. The requirement for execution of the request for the use of communications technologies
indicated in point 13.1 of the request (Form A) could not be complied with because:

6.1. The use of communications technology is incompatible with the law of the Member
State of the requested court

6.2. The use of the communications technology is not possible by reason of major practical
difficulties

Done at:

Date:
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Notification of the date, time, place of performance of the taking of evidence and the conditions for
participation

(Articles 11(4) and 12(5) of Council Regulation (EC) No 1206/2001 of 28 May 2001 on cooperation
between the courts of the Member States in the taking of evidence in civil or commercial matters

(OJ L 174, 27.6.2001, p. 1))

1. Reference of the requesting court:

2. Reference of the requested court:

3. Requesting court

3.1. Name:

3.2. Address:

3.2.1. Street and No/PO box:

3.2.2. Place and postcode:

3.2.3. Country:

3.3. Tel.

3.4. Fax

3.5. E-mail:

4. Requested court

4.1. Name:

4.2. Address:

4.2.1. Street and No/PO box:

4.2.2. Place and postcode:

4.2.3. Country:

4.3. Tel.

4.4. Fax

4.5. E-mail:

5. Date and time of the performance of the taking of evidence:

6. Place of the performance of the taking of evidence, if different from that referred to in point 4 above:

7. Where appropriate, conditions under which the parties and, if any, their representatives may
participate:
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8. Where appropriate, conditions under which the representatives of the requesting court may
participate:

Done at:

Date:
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Notification of delay

(Article 15 of Council Regulation (EC) No 1206/2001 of 28 May 2001 on cooperation between the
courts of the Member States in the taking of evidence in civil or commercial matters (OJ L 174,

27.6.2001, p. 1))

1. Reference of the requested court:

2. Reference of the requesting court:

3. Name of the requesting court:

4. Name of the requested court:

5. The request can not be executed within 90 days of receipt for the following reasons:

6. It is estimated that the request will be executed by ... (indicate an estimated date)

Done at:

Date:
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Information on the outcome of the request

(Articles 14 and 16 of Council Regulation (EC) No 1206/2001 of 28 May 2001 on cooperation
between the courts of the Member States in the taking of evidence in civil or commercial matters

(OJ L 174, 27.6.2001, p. 1))

1. Reference of the requested court:

2. Reference of the requesting court:

3. Name of the requesting court:

4. Name of the requested court:

5. The request has been executed.
The documents establishing execution of the request are attached:

6. Execution of the request has been refused because:

6.1. the person to be examined has claimed the right to refuse to give evidence or has
claimed to be prohibited from giving evidence:

6.1.1. under the law of the Member State of the requested court:

6.1.2. under the law of the Member State of the requesting court:

6.2. The request does not fall within the scope of this Regulation

6.3. Under the law of the Member State of the requested court, the execution of the
request does not fall within the functions of the judiciary:

6.4. The requesting court has not complied with the request for additional information from
the requested court dated ... (date of the request):

6.5. A deposit or advance asked for in accordance with Article 18(3) has not been made:

Done at:

Date:
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Request for direct taking of evidence

(Article 17 of Council Regulation (EC) No 1206/2001 of 28 May 2001 on cooperation between the
courts of the Member States in the taking of evidence in civil or commercial matters (OJ L 174,

27.6.2001, p. 1))

1. Reference of the requesting court:

2. Reference of the central body/competent authority:

3. Requesting court:

3.1. Name:

3.2. Address:

3.2.1. Street and No/PO box:

3.2.2. Place and postcode:

3.2.3. Country:

3.3. Tel.

3.4. Fax

3.5. E-mail:

4. Central body/competent authority of the requested State:

4.1. Name:

4.2. Address:

4.2.1. Street and No/PO box:

4.2.2. Place and postcode:

4.2.3. Country:

4.3. Tel.

4.4. Fax

4.5. E-mail:

5. In the case brought by the claimant/petitioner:

5.1. Name:

5.2. Address:

5.2.1. Street and No/PO box:

5.2.2. Place and postcode:

5.2.3. Country:
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5.3. Tel.:

5.4. Fax

5.5. E-mail:

6. Representatives of the claimant/petitioner:

6.1. Name:

6.2. Address:

6.2.1. Street and No/PO box:

6.2.2. Place and postcode:

6.2.3. Country:

6.3. Tel.

6.4. Fax

6.5. E-mail:

7. Against the defendant/respondent:

7.1. Name:

7.2. Address:

7.2.1. Street and No/PO box:

7.2.2. Place and postcode:

7.2.3. Country:

7.3. Tel.

7.4. Fax

7.5. E-mail:

8. Representatives of defendant/respondent:

8.1. Name:

8.2. Address:

8.2.1. Street and No/PO box:

8.2.2. Place and postcode:

8.2.3. Country:

8.3. Tel.

8.4. Fax

8.5. E-mail:
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9. The taking of evidence shall be performed by:

9.1. Name:

9.2. Title:

9.3. Function:

9.4. Task:

10. Nature and subject matter of the case and a brief statement of the facts (in annex, where
appropriate):

11. Taking of evidence to be performed:

11.1. Description of the taking of evidence to be performed (in annex, where appropriate):

11.2. Examination of witnesses:

11.2.1. First names and surname:

11.2.2. Address:

11.2.3. Tel.

11.2.4. Fax

11.2.5. E-mail:

11.2.6. Questions to be put to the witness or a statement of the facts about which they
are to be examined (in the annex, where appropriate):

11.2.7. Right to refuse to testify under the law of the Member State of the requesting
court (in annex, where appropriate):

11.3. Other taking of evidence (in annex, where appropriate):

12. The requesting court requests to take evidence directly by use of the following communications
technology (in annex, where appropriate):

Done at:

Date:
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Information from the central body/competent authority

(Article 17 of Council Regulation (EC) No 1206/2001 of 28 May 2001 on cooperation between the
courts of the Member States in the taking of evidence in civil or commercial matters (OJ L 174,

27.6.2001, p. 1))

1. Reference of the requesting court:

2. Reference of the central body/competent authority:

3. Name of the requesting court:

4. Central body/competent authority:

4.1. Name:

4.2. Address:

4.2.1. Street and No/PO box:

4.2.2. Place and postcode:

4.2.3. Country:

4.3. Tel.

4.4. Fax

4.5. E-mail:

5. Information from the central body/competent authority:

5.1. Direct taking of evidence in accordance with the request is accepted:

5.2. Direct taking of evidence in accordance with the request is accepted under the
following conditions (in annex, where appropriate):

5.3. Direct taking of evidence in accordance with the request is refused for the following
reasons:

5.3.1. The request does not fall within the scope of this Regulation:

5.3.2. The request does not contain all of the necessary information pursuant to
Article 4:

5.3.3. The direct taking of evidence requested for is contrary to fundamental
principles of law of the Member State of the central body/competent
authority:

Done at:

Date:
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Council Directive 2002/8/EC of 27 January 2003 to improve access 
to justice in cross-border disputes by establishing minimum 
common rules relating to legal aid for such disputes. See also the 
corrigenda set out at the end of the Act.

Directive 2002/8/EC on civil legal aid was adopted to fulfil a political remit 
from the conclusions of the 1999 Tampere European Council. In order to fa-
cilitate access to justice in civil and commercial cases, the European Council 
invited the Council of Ministers to establish minimum standards ensuring an 
adequate level of legal aid in cross-border cases throughout the Union (1).

The directive was adopted under Articles 61(c) and 67 of the EC Treaty. These 
articles, in conjunction with Article 65 of the Treaty, enable the adoption of ‘meas-
ures in the field of judicial cooperation in civil matters having cross-border impli-
cations … in so far as necessary for the proper functioning of the internal market’. 
Under Article 65(c), the measures permitted include those ‘eliminating obstacles 
to the good functioning of civil proceedings, if necessary by promoting the com-
patibility of the rules on civil procedure applicable in the Member States’. In ac-
cordance with the procedural requirements of Article 67 (as it applied before the 
entry into force of the Treaty of Nice on 1 February 2003 (2)), the Council acted 
on the basis of a proposal from the Commission of 18 January 2002 (3). The Eu-
ropean Parliament was consulted and delivered its opinion on 25 September 2002 
(4). The directive was adopted unanimously by the Member States on 27 January 
2003.

The directive contains 23 articles set out in 5 chapters. Chapter I deals with 
scope and definitions; Chapter II sets out the right to legal aid; Chapter III 
determines the conditions and extent of legal aid; Chapter IV establishes the 
procedure for making a legal aid application under the directive; and Chapter 
V contains final provisions.

Chapter I: Scope and definitions

Article 1(1) sets out the central aim of the directive which is ‘to improve access 
to justice in cross-border disputes by establishing minimum common rules 
relating to legal aid in such disputes’. This, of course, echoes the mandate 
from the Tampere conclusions. Article 1(2) limits the application of the direc-
tive to ‘cross-border disputes’. These are defined in Article 2 of the directive. 
Article 2(1) and (3) defines a cross-border dispute as one where the party ap-
plying for legal aid is, at the time when he submits an application under the 
directive, domiciled or habitually resident in a different Member State from 

(1) Presidency conclusions, Tampere 
European Council, 15 and 16 
October 1999, paragraph 30.

(2) Following the entry into force 
of the Treaty of Nice, measures 

provided for in Article 65, with the 
exception of aspects relating to 

family law, are now adopted by the 
co-decision procedure under 

Article 251 of the EC Treaty.
(3) OJ C 103 E, 30.4.2002, p. 368.

(4) OJ C 273 E, 14.11.2003.
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the Member State where the court hearing the dispute or enforcing a judicial 
decision is located (5). In simple terms, then, the directive applies where a 
party needs to litigate or enforce a decision in another Member State from the 
one where he normally lives. It does not, by contrast, govern cases which can 
be considered ‘domestic’ in the sense that the litigant and the relevant court 
are located in the same Member State, even if there may be other cross-border 
aspects to the case.

Article 1 contains two other elements determining the scope of the directive. 
The first element is the type of dispute to which the directive applies. Article 
1(2) says that it applies to civil and commercial matters, whatever the nature 
of the court or tribunal hearing the dispute. ‘Civil and commercial matters’ 
are not defined. However, this wording echoes Article 1 of the Brussels I 
Regulation and so the directive is likely to be interpreted as covering disputes 
which would be covered by that regulation. Article 1(2) of the directive says 
that it will not extend, in particular, to revenue, customs or administrative 
matters. This, again, echoes Article 1(1) of the Brussels I Regulation.

The second element to note concerning scope is that the directive does not 
cover all Member States: Article 1(3) provides that the directive does not apply 
to Denmark. The reason for this is found in recital 34, which refers to Articles 
1 and 2 of the protocol on the position of Denmark annexed to the Treaty on 
European Union and to the Treaty establishing the European Community. 
That protocol excludes Denmark from taking part in the adoption of proposed 
measures pursuant to Title IV of the EC Treaty: the legal bases for the direc-
tive — Articles 61 and 67 — fall, of course, within Title IV.

By contrast to Denmark’s position, the United Kingdom and Ireland were 
able, under the protocol on the position of the United Kingdom and Ire-
land annexed to the Treaty on European Union and to the Treaty establish-
ing the European Community, to notify whether or not they wished to 
participate in this directive. Recital 33 in the preamble to the directive 
records that both those Member States gave notice of their wish to partici-
pate in the adoption of the directive, in accordance with Article 3 of the 
relevant protocol. Accordingly, the directive applies to all the Member 
States except Denmark.

Chapter II: Right to legal aid

This chapter determines which persons are entitled to apply for legal aid un-
der the directive and defines the basic concept of legal aid for the purposes of 
the directive.

(5) The rules on domicile are, 
according to Article 2(2), 
determined by reference to Article 
59 of the Brussels I Regulation 
(Council Regulation (EC) 
No 44/2001 of 22 December 
2000). Essentially, the Member 
State where the court is sitting and 
which is seised of the application 
for legal aid should, under Article 
59(2) of that regulation, apply the 
law of the Member State where 
the applicant claims to be 
domiciled in order to determine 
whether he is in fact domiciled 
there.
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In terms of the persons entitled to apply for legal aid, Article 3(1) provides 
that the rights under the directive are conferred on natural persons. By impli-
cation, legal persons such as companies or not-for-profit organisations are not 
covered. Article 4 makes clear that the directive covers both citizens of the 
European Union and third-country nationals residing lawfully in a Member 
State. This provision operates as a non-discrimination rule, requiring Mem-
ber States to treat these two categories of persons equally.

Article 3 is the key article defining the concept of legal aid for the purposes of 
the directive. As a general principle, Article 3(1) gives litigants the right to 
receive ‘appropriate legal aid in order to ensure their effective access to justice’. 
The article makes clear that this right is subject to conditions laid down else-
where in the directive and that the dispute must be within the scope of the 
directive. Recital 11 gives a good summary of what is meant by ‘appropriate 
legal aid’. It covers, firstly, pre-litigation advice with a view to reaching a set-
tlement prior to bringing legal proceedings, secondly, legal assistance in 
bringing a case before a court, and, thirdly, representation in court and assist-
ance with or exemption from the cost of proceedings.

These three different aspects of appropriate legal aid are set out in Article 
3(2). The focus is clearly on situations where cross-border court proceedings 
are actually under way or where there is a real prospect of such proceedings. 
Because pre-litigation advice under Article 3(2)(a) is limited to the purpose of 
reaching a settlement prior to bringing proceedings, this appears to exclude 
applicants from seeking legal aid for other, wider purposes or where there is no 
litigation in prospect. Article 3(2)(b) confers the right to legal assistance and 
representation in court: this comes into play at the stages of preparation of the 
case and presentation of the case to the court, both through written pleadings 
and at a court hearing.

Assistance with the costs of the case is also dealt with in Article 3(2)(b) and 
could involve several types of cost. One type is court fees, including fees paid 
by the court to persons (presumably such as court officials or expert witnesses) 
who perform acts during the proceedings. A second category of costs is vari-
ous costs specific to the situation of the cross-border litigant, such as costs of 
interpretation, translation and travel to the hearing. These are dealt with in 
Article 7 of the directive and described further below. A third category is the 
costs of the opposing party. In some Member States a party who loses a case is 
liable to pay his opponent’s legal costs. The final paragraph of Article 3(2) 
provides that if a recipient of legal aid under the directive loses the case and is 
subject to such a costs rule, those costs should be covered by his legal aid if a 
litigant habitually resident in the Member State where the court is situated 
would have been covered in this way. This is essentially a non-discrimination 
rule and does not require Member States automatically to grant legal aid to a 
cross-border applicant to cover the successful party’s costs if this is not the 
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normal practice under their system. Recital 12 makes clear that this is to be 
left to the law of the Member State where the court is sitting or where enforce-
ment is sought.

Article 3(3) contains an important limitation to the concept of ‘appropriate 
legal aid’ in the context of ‘proceedings especially designed to enable litigants 
to make their case in person’. These proceedings might include small claims 
procedures of the sort which exist in several Member States or simplified court 
or tribunal procedures. In such types of proceedings, Article 3(3) says that 
Member States need not provide legal assistance or representation. This sug-
gests, by contrast, that the right to pre-litigation advice under Article 3(2)(a) 
still applies in these cases. As a safeguard, Article 3(3) allows (and probably 
requires) legal aid to be granted if the court or other competent authority de-
cides that legal aid is necessary to ensure equality of parties or in view of the 
complexity of the case.

Article 3(4) and (5) addresses another aspect of ‘appropriate’ legal aid by 
focusing on the amount received by the litigant. Article 3(4) allows a Member 
State to require a financial contribution towards the cost of proceedings: if it 
does, the legal aid recipient will be assessed according to Article 5 (described 
below) for his ability to contribute. Under Article 3(5), a Member State may 
require a legal aid recipient to refund all or part of what he has received if his 
financial situation has substantially improved or if the legal aid was granted 
on the basis of inaccurate information given by the recipient. These provisions 
work together with Articles 5 and 9(4) to allow Member States to allocate 
funds available for legal aid according to the recipient’s financial need, thereby 
promoting good use of public funds.

Chapter III: Conditions and extent of legal aid

Following on from the broad principles in Chapter II, this chapter sets out 
more detailed rules governing the assessment of applications for legal aid. Ar-
ticles 5 and 6 are the most important. These deal, respectively, with condi-
tions relating to the applicant’s financial resources and conditions relating to 
the substance of the dispute. The provisions allow Member States, to some 
extent, to ensure that the money which they have available for civil legal aid 
can be targeted at applicants and cases which most merit public funding. Al-
though the question of what costs are borne respectively by the applicant’s 
home Member State and the Member State where the court is situated is more 
fully dealt with in Articles 8 and 12 (described below), it is helpful in under-
standing Articles 5 and 6 to know that the majority of the legal aid costs fall 
to be covered by the Member State where the court is sitting. Accordingly, the 
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applicant is being assessed under the rules of that Member State’s legal aid 
system, and not under the system in his home Member State.

Article 5(1) establishes the general proposition that Member States should 
fund persons who are ‘partly or totally unable to meet the cost of proceedings 
… as a result of their economic situation, in order to ensure their effective ac-
cess to justice’. Article 5(2) allows the Member State to assess the cross-border 
applicant’s economic situation in the light of objective factors such as his in-
come, his capital resources or his family situation. This assessment may also 
take into account the resources of persons who are financially dependent on 
the applicant.

Some Member States use financial thresholds above which applicants are pre-
sumed to be able to bear the cost of proceedings. Article 5(3) allows such 
thresholds to be used in the context of the directive so long as they are based 
on the objective factors mentioned in Article 5(2). However, as a safeguard 
against the risk that a threshold may indirectly discriminate against a cross-
border applicant because of differences in the cost of living between the Mem-
ber States, Article 5(4) provides that the threshold may not be used if a legal 
aid applicant can prove that he is unable to pay the cost of proceedings be-
cause of such differences in the cost of living. Recital 15 mentions a poten-
tially relevant factor to be taken into account here, namely whether the ap-
plicant would satisfy the criteria for financial eligibility for legal aid in his own 
Member State.

Article 5(5) contains one further ground on which legal aid may be refused 
for financial reasons. Legal aid need not be granted to an applicant who en-
joys, in the instant case, effective access to another mechanism that covers the 
cost of proceedings. This could include, for example, funding available from 
legal expenses insurance or because of the possibility which exists in certain 
Member States to obtain a conditional fee arrangement (sometimes called a 
‘no-win, no-fee’ arrangement). Recital 16 makes clear that these other mech-
anisms are not in themselves a form of legal aid but that they can warrant a 
presumption that the litigant can bear the cost of legal proceedings notwith-
standing his personal financial situation. 

Article 6 is the second key article in determining the applicant’s eligibility 
for legal aid. The conditions in this article deal with the strengths or merits 
of the applicant’s case. As a first step, Article 6(1) allows a Member State to 
reject outright an application for legal aid for an action which appears to be 
manifestly unfounded. If the case cannot initially be said to be manifestly 
unfounded, Article 6(2) provides that, once the applicant has been offered 
initial pre-litigation advice, he may, so long as access to justice is still guar-
anteed (1), be refused further legal aid on ‘grounds related to the merits of 
the case’. In other words, the Member State may decide that his case is in-

(1) The directive offers no 
definition of the terms ‘manifestly 
unfounded’ or ‘access to justice is 

guaranteed’, effectively leaving it to 
the Member States to apply their 

national law on these matters. The 
jurisprudence of the European 

Court of Human Rights relating to 
Article 6 of the European 

Convention on Human Rights 
may also be considered relevant in 

this regard.
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(2) Council Regulation (EC) No 
1206/2001 of 28 May 2001 on 
cooperation between the courts of 
the Member States in the taking of 
evidence in civil or commercial 
matters (OJ L 174, 27.6.2001, p. 1).

sufficiently strong to justify the use of public funding. Any refusal of legal 
aid under Article 6 of the directive is subject to the appeal provisions of Ar-
ticle 15, described below.

The directive gives little guidance on the way in which Member States’ com-
petent authorities should assess the merits of the applicant’s case, leaving it to 
national law and procedure in each Member State. These national systems 
may vary quite widely in the criteria that they use: potential criteria might 
include an assessment of the prospects of success, the type of case, and the 
potential financial and other benefits to the applicant of winning the case.

Article 6(3) implies that an approach based on a range of such criteria is valid 
by focusing on two criteria besides the pure prospect of winning the legal ar-
guments in the case. First, it specifically requires Member States to consider 
the importance of the individual case to the applicant. Second, it allows the 
Member State to take into account the nature of the case in two specific cat-
egories of dispute. The first category is where the applicant claims damage to 
his reputation but has suffered no material or financial loss — this would 
cover certain types of libel actions in some Member States. The second cate-
gory is where the claim arises directly out of the applicant’s trade or self-em-
ployed profession; this reinforces the exclusion of commercial litigants in Ar-
ticle 3(1) of the directive by further excluding claims brought by an individu-
al in the context of his business activities.

Articles 7 and 8 focus specifically on the cross-border dimension of the case, 
recognising that certain costs are inherent in the fact that the applicant does 
not live in the same Member State as the court hearing the dispute. Article 7 
requires legal aid granted by the Member State where the court is sitting to 
cover certain costs directly related to the cross-border nature of the dispute. 
These are interpretation, translation of documents necessary for the resolu-
tion of the case, and travel costs for any person whose presence is required in 
court for the presentation of the case. Recital 19 reminds courts that they 
should take full advantage of the possibilities offered by Council Regulation 
(EC) No 1206/2001 on the taking of evidence in civil or commercial matters 
(2). These possibilities include the use of videoconference and teleconference 
technology, as well as more traditional means of taking evidence from a wit-
ness outside the jurisdiction.

Article 8 counterbalances Article 7 by requiring the applicant’s home Member 
State to bear certain other cross-border-related costs. The home Member 
State must provide legal aid to cover the cost of the applicant obtaining pre-
litigation assistance and advice in his home Member State until his applica-
tion for legal aid has been received by the Member State where the court is 
sitting. The home Member State also covers the cost of translating the appli-
cation for legal aid and the necessary supporting documents.
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Article 9 of the directive reflects the fact that obtaining a court ruling on a 
dispute may not be the end of the story. Recital 20 says that if legal aid is 
granted it ‘must cover the entire proceeding, including expenses incurred in 
having a judgment enforced’. It should also continue ‘if an appeal is brought 
either against or by the recipient in so far as the conditions relating to the fi-
nancial resources and the substance of the dispute remain fulfilled. Article 
9(1) and (2) confers the right to legal aid to cover the cost of cross-border 
enforcement of a judgment. Article 9(3) deals with legal aid for an appeal, 
explicitly linking the right to continued legal aid to ongoing eligibility under 
Articles 5 and 6. This means, in particular, that the prospects of the appli-
cant’s success in bringing or defending an appeal may be assessed before legal 
aid is granted.

As a more general rule, Article 9(4) authorises Member States to re-examine 
eligibility for legal aid at any stage in the proceedings on grounds set out in 
Articles 3(3) and (5), 5 and 6 of the directive. This means that a Member 
State may at any time review the status of the applicant’s financial resources, 
the merits of the case, and the appropriateness of legal aid in view of the type 
of court hearing the case or procedure. These checks are not limited to the 
moment where the applicant requests continuation of legal aid for an appeal 
or for enforcement proceedings.

Article 10 covers another possibility for extension of legal aid beyond the ini-
tial court proceedings, by covering extrajudicial procedures. If the law or the 
court requires the parties to a dispute to use extrajudicial procedures, such as 
mediation or arbitration, legal aid must be extended to cover these proce-
dures, subject to the conditions defined in the directive.

Chapter IV: Procedure

This chapter sets out the procedural practicalities for an individual applying 
for legal aid under the directive. It covers completion of the necessary applica-
tion forms, transmission of the application from the individual’s home Mem-
ber State to the Member State where the court is sitting or where the decision 
is to be enforced, language and translation issues, and rules for processing the 
application in the Member State granting legal aid (1). 

Article 12 is the starting point. It provides, as a basic rule, that legal aid is to 
be granted (and, by implication, paid for) or refused by the competent author-
ity of the Member State in which the court is sitting. In other words, apart 
from the limited costs covered by Article 8 (described above), cross-border 
legal aid is not the responsibility of the applicant’s home Member State.

(1) Recital 26 in the preamble to 
the directive notes that the 

European agreement on the 
transmission of applications for 

legal aid, signed in Strasbourg on 
27 January 1977, was the direct 

inspiration for the notification and 
transmission mechanism provided 
for in Chapter IV of the directive, 
although that agreement does not 

include the 15-day time limit 
provided for in Article 13(4) of the 

directive.
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Recital 24 describes it as ‘appropriate’ that legal aid is granted by the compe-
tent authorities of the Member State in which the court is sitting. Recital 23 
says that the Member State will apply its own legislation in compliance with 
the principles of the directive to determine whether or not to grant legal aid.

Article 14 requires each Member State to designate an authority or authorities 
competent to send and receive legal aid applications under the directive. The 
authority competent to send applications is called the ‘transmitting authority’. 
The authority which may receive applications is called the ‘receiving authori-
ty’. The Member States must provide the Commission with the names and 
addresses of their competent authorities and the geographical areas in which 
they have jurisdiction. This information will be published in the Official 
Journal.

Article 13 sets out the rules for introduction of a legal aid application by the 
applicant and for its transmission, if necessary, between Member States’ au-
thorities. Under Article 13(1), the applicant may choose to submit his applica-
tion either to the transmitting authority in his home Member State or to the 
receiving authority in the Member State where the court is sitting or the deci-
sion is to be enforced. Article 16 provides for a standard form for legal aid 
applications under the directive (1). Recital 28 in the preamble to the directive 
says that the purpose of the standard form is to make application procedures 
easier and faster. According to recital 29, the standard application form, as 
well as national application forms, should be made available on a European 
level through the information system of the European Judicial Network ( 2).

Articles 13(2), 14 and 8(b) of the directive deal with language and transla-
tion issues arising out of the application for legal aid. Article 13(2) offers the 
applicant more than one possibility. He may complete the form in the offi-
cial language (or one of the languages) of the Member State of the receiving 
authority, so long as this language is one of the languages of the Commu-
nity institutions. Alternatively, Article 14(3) allows a Member State to no-
tify the Commission of other Community languages in which its receiving 
authority is prepared to receive applications under the directive. Those 
other languages are to be communicated to the Commission and will be 
published in the Official Journal. Article 13(2) requires supporting docu-
ments accompanying the legal aid application also to be translated in ac-
cordance with these rules. We have already seen that, under Article 8(b), the 
applicant’s home Member State must provide legal aid needed to cover the 
cost of translating the application and necessary supporting documents. 
However, Article 8(b) only applies where the application is submitted to the 
transmitting authority in the applicant’s home Member State. This suggests 
that if the applicant chooses to submit his application directly to the receiv-
ing authority in the Member State where the court is sitting he must bear 
the costs of translation himself.

(1) Article 16 requires the form to 
be established by 30 November 
2004. It will be drawn up by the 
Commission, assisted by a 
committee operating under the 
advisory procedure in Articles 3 
and 7 of Decision 1999/468/EC.
(2) The wording of this recital 
suggests that the national 
application forms will continue to 
be available for use in applications 
under the directive even after the 
standard form is established.
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The transmitting authority has a role in ensuring ‘quality control’ of an ap-
plication before sending it to another Member State. Where the application is 
submitted to the transmitting authority in the applicant’s home Member 
State, that authority may, under Article 13(3), refuse to transmit the applica-
tion if it is manifestly unfounded or manifestly outside the scope of the direc-
tive. If the transmitting authority does so, its decision is subject to the provi-
sions for review or appeal provided for in Article 15(2) and (3) (described 
below). The transmitting authority also has a duty to assist the applicant by 
ensuring that the application is accompanied by all the supporting documents 
required to enable the application to be determined (see Article 13(4)).

Once the transmitting authority has received the application duly completed 
in one of the languages authorised by the directive and the supporting docu-
ments have been translated where necessary into those languages, it must 
transmit the application within 15 days to the receiving authority in the 
Member State where the court is sitting. Article 16 provides for a standard 
form to facilitate transmission of legal aid application between the transmit-
ting and receiving authorities. This form has already been established by 
Commission decision of 18 June 2003 (1).

No legalisation or any other such formality is needed for documents transmit-
ted under the directive (see Article 13(5)). The Member State may not charge 
the applicant for services rendered in assisting him to complete the application, 
or for transmission of the application. However, the transmitting authority may 
recover translation costs from the applicant if the application is rejected by the 
competent authority in the Member State receiving the application.

Once the application has been received in the Member State where the court 
is sitting, the processing of the application is governed by Article 15 of the 
directive. Article 15(1) requires the national authorities which determine the 
application in the receiving Member State to keep the applicant fully in-
formed of the processing of the application. If the application is totally or 
partially rejected, the authorities must give reasons for this.

Article 15(3) and (4) allows the applicant to seek a review of or appeal against 
any such rejection. However, if the request for legal aid is rejected by a court 
or tribunal against whose decision there is no judicial remedy under the na-
tional law of the receiving Member State or by a court of appeal in the receiv-
ing Member State, no further provision for review or appeal is necessary. Ar-
ticle 15(4) contains further a specific provision governing an appeal, where an 
application is rejected under Article 6 because it is manifestly unfounded or 
because of the merits of the case. If the appeal available against such a decision 
is of an administrative nature (for example, to a legal aid authority rather than 
to an independent court or tribunal), the decision of that administrative ap-
peal must always be ultimately subject to judicial review.

(1) Commission decision of 18 
June 2003 establishing a form for 

the transmission of legal aid 
applications under Council 

Directive 2002/8/EC of 27 January 
2003 to improve access to justice in 

cross-border disputes by 
establishing minimum common 

rules relating to legal aid for such 
disputes.
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(1) The website of the European 
Judicial Network provides easy 
access to basic information on the 
legal aid system of each Member 
State (http://europa.eu.int/comm/
justice_home/ejn/index.htm).
(2) The fact that the directive’s 
procedures are based on the 
European agreement should 
maintain consistency between the 
system applied by Member States 
between themselves under the 
directive and that applied in 
relation to third States. At the time 
of writing, all Member States 
except Germany are parties to the 
1977 agreement.

Chapter V: Final provisions

This brief closing chapter contains a number of miscellaneous provisions, 
mainly linked to Member States’ implementation of the directive into their 
national law. Article 18 aims to encourage provision of information on legal 
aid to the general public and professional circles. It requires the competent 
national authorities to cooperate to provide information on the various sys-
tems of legal aid, in particular via the European Judicial Network ( 1).

Article 19 makes clear that the Member State may adopt more favourable pro-
visions for legal aid applicants and recipients than those required by the direc-
tive. This fits in with the overall aim in Article 1 of the directive, namely to 
establish minimum common rules. By definition, the Member States are free 
to go further in their national law if they so wish.

Article 20 governs the relationship of the directive to existing international 
agreements covering the same subject matter. As between the Member States, 
the directive takes precedence over such agreements. Article 20 mentions two 
agreements, in particular, which are affected by this rule. The first is the 1977 
Council of Europe European agreement on the transmission of applications 
for legal aid amended by the 2001 additional protocol. Recital 32 in the pre-
amble to the directive clarifies that this agreement and protocol continue to 
govern relations between the Member States and third countries that are 
party to the agreement or protocol ( 2). The second is the Hague Convention 
of 25 October 1980 on International Access to Justice.

Finally, in the normal way, the directive sets a deadline for its transposition 
into the national law of the Member States. Article 21 sets this deadline as 30 
November 2004. The Member States are required to bring into force the laws, 
regulations and administrative provisions necessary to comply with the direc-
tive no later than that date (the same date on which the standard form for 
legal aid applications is to be established under Article 16). As an exception to 
this transposition date, the Member States are given an extra 18 months to 
transpose Article 3(2)(a) into their national law. Accordingly, the right to 
cross-border legal aid for pre-litigation advice with a view to reaching a settle-
ment prior to bringing legal proceedings will apply after 30 May 2006.
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Council Decision 2001/470/EC of 28 May 2001 establishing a 
European Judicial Network in civil and commercial matters 

1. Introduction

Our private lives are governed by many different rules, for example concern-
ing marriage, divorce, parental responsibility, contracts, purchase and hire. 
These rules are commonly known as private law, to differentiate them from 
what is known as public law, which could, simplifying slightly, be described 
as governing citizens’ relationship to the State. Such provisions are a central 
element of the legal system of a country. Their content has usually developed 
over a long period. There is no uniform legal system for all countries or even 
for all Member States of the European Union, and the legal systems in differ-
ent countries are not always compatible.

Nowadays we live in an internationalised world. People move freely across the 
globe, and it is no longer unusual to settle or work in a country other than the 
one where you are a citizen. The same applies to businesses, which are increas-
ingly trading and doing business across national borders. Within the EU, ex-
changes of goods and services between Member States have likewise increased 
in recent years.

Increasingly often, questions are arising about what rules apply when people 
or companies from different countries have to make various types of agree-
ment with one another. What rules apply when two people from different 
countries want to get married, and therefore to agree what should happen to 
their property? What is the position of a person who wants compensation for 
a crime of which he or she has been the victim during a holiday trip abroad? 
To which court should a company turn, to pursue a claim for payment for 
goods which have been delivered to a company in another country? Is a judg-
ment delivered in one country enforceable in another?

Against this background, there is a great need for easily accessible information 
on, for example, the laws and legal system in different countries. Effective and 
flexible cooperation between the authorities in different countries is necessary 
and important. A European Judicial Network in civil and commercial matters 
(‘the Network’) has therefore been established.

(1) Established logo for the 
European Judicial Network in civil 

and commercial matters.

(1)
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2. Brief history

One of the EU’s objectives is to maintain and develop an area of freedom, 
security and justice, where people can turn to the courts and authorities in any 
Member State as easily as in their own country.

The action plan established in 1998 by the Council of the European Union 
and the European Commission, and adopted by the Council the same 
year (1), on how best to implement the provisions of the Treaty of Amsterdam 
on establishing an area of freedom, security and justice, acknowledged that 
reinforcement of judicial cooperation in civil matters was a fundamental stage 
in the creation of a European judicial area, which would bring tangible ben-
efits for every Union citizen. One measure which, according to the action 
plan, should be considered, was to examine the possibility of extending the 
concept of the European Judicial Network in criminal matters, which already 
existed, to embrace civil proceedings. The conclusions of the extraordinary 
meeting of the European Council in Tampere the following year also recom-
mended the establishment of an easily accessible information system to be 
maintained and updated by a network of competent national authorities.

Given all this, and in order to improve, simplify and expedite effective judicial 
cooperation between the Member States in civil and commercial matters, it 
was seen as necessary to establish a network cooperation structure at EU level 
in the area of civil and commercial matters. On 28 May 2001, a decision was 
therefore adopted establishing a European Judicial Network in civil and com-
mercial matters ( 2 ).

3. Organisation of the Network

Each EU Member State has designated one or more contact points. These 
contact points are members of the Network, and could be described as mak-
ing up its core. In some Member States, the task of being contact point has 
been entrusted to a particular person or authority, while in others the contact 
point is in the country’s Ministry of Justice.

Those authorities in the Member States which have particular responsibility 
for cooperation on civil and commercial matters are also members of the Net-
work. As examples of such authorities, one might mention the ‘central au-
thorities’ set up in accordance with commitments under various international 
conventions, for example the 1965 Hague Convention on the Service Abroad 
of Judicial and Extrajudicial Documents in Civil or Commercial Matters, the 

(1) OJ C 19, 23.1.1999, p. 1.
(2) Council Decision 2001/470/
EC of 28 May 2001 establishing a 
European Judicial Network in civil 
and commercial matters (OJ L 
174, 27.6.2001, p. 25). Denmark 
does not participate in EU 
cooperation in this area.
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1970 Hague Convention on the Taking of Evidence Abroad in Civil or Com-
mercial Matters, the 1980 Hague Convention on the Civil Aspects of Interna-
tional Child Abduction and the 1993 Hague Convention on Protection of 
Children and Cooperation in respect of Intercountry Adoption.

The Member States are also able to appoint other authorities as members of 
the Network, if the Member State believes that their involvement in the Net-
work may be of use.

4. Tasks of the Network

As seen from the above, the Network was formed with the aim of making 
matters easier for those who become involved in cross-border disputes, that 
is disputes with links to more than one country, by providing help with 
practical matters. The Network’s task is therefore to facilitate judicial co-
operation in civil and commercial matters between Member States, and 
progressively to devise, establish and update an information system acces-
sible to the public. To fulfil this task, the Network works by developing 
cooperation between its members. This, in turn, helps cooperation be-
tween relevant authorities in the Member States to function more effec-
tively, which indirectly is helpful to citizens. The Network also works di-
rectly in relation to the public by providing information in information 
sheets on the Internet (1) regarding judicial cooperation in civil and com-
mercial matters within the EU, relevant instruments of Community and 
international law (e.g. various conventions), and the national legislation of 
the Member States, particularly as regards the right to have one’s case tried 
by a court. All this information is available in all the official languages of 
the EU ( 2 ), which also makes it possible for the public to find out in their 
own language the position on a particular question in all EU Member 
States.

The Network does not change the conditions governing the mechanisms for 
cooperation which already existed in various areas when the decision to estab-
lish the Network was adopted. Thus, the Network has not replaced and does 
not compete with the EEJ-Net in the consumer field or the FIN-Net on fi-
nancial services ( 3). The Network functions as a complement and support to 
them.

(1) http://europa.eu.int/comm/
justice_home/ejn/.

(2) Currently Danish, Dutch, 
English, Finnish, French, German, 
Greek, Italian, Portuguese, Spanish 

and Swedish.
(3) Regarding EEJ-Net and FIN-

Net, see Commission 
Recommendation 98/257/EC on 

the principles applicable to the 
bodies responsible for out-of-court 

settlement of consumer disputes 
(OJ L 115, 17.4.1998, p. 31).
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5. Cooperation within the Network

Cooperation within the Network is intended to bring about the smooth 
operation of procedures having a cross-border impact and the facilitation of 
requests for judicial cooperation between the Member States, in particular 
where no established form for such cooperation exists. The Network also 
works for the practical application of Community legislation and conventions 
in force between two or more Member States, and the facilitation of requests 
for judicial cooperation from one Member State to another. The Network is 
also responsible for ensuring that there is an effective system for information 
targeted directly at the public, and for producing such information.

The Network’s tasks are primarily carried out by the contact points. In par-
ticular, they have to provide one another and other members of the Network 
with all the information necessary for effective judicial cooperation between 
the Member States. When requests for judicial cooperation are sent from one 
State to another, the contact points have to be involved as necessary and seek 
solutions to any difficulties which might arise, as well as contributing to the 
establishment of the most appropriate direct contacts. The contact points are 
also responsible for ensuring that the information which the Network pro-
vides for the public is produced and kept updated.

The Network is able to fulfil its tasks by regular meetings held both between 
the contact points and between the contact points and other members. Such 
meetings are the forum in which members can work out practical and desir-
able procedures for various situations, and also solve practical problems which 
may have arisen during their cooperation. They also provide members with 
the opportunity for a valuable exchange of information, and the chance to 
distribute information. At the meetings, guidelines are also established for the 
information to be produced for the public, and its form is decided upon. The 
meetings are the most important form of cooperation within the Network, 
but an internal communication system (Intranet) has also been established for 
the quick and effective exchange of information. Naturally, this facilitates and 
promotes cooperation between the members in the periods between the vari-
ous meetings.

Besides working internally as members of the Network, the designated con-
tact points are also available to the local judicial authorities in their respective 
Member States. In this context, the role of the contact points consists of pro-
ducing or passing on whatever information is sought.
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6. An Internet-based information system 
for the public

As described above, one of the Network’s main tasks is to supply information 
to the public. For this purpose, there is an Internet-based information system, 
essentially consisting of a Network website on the Internet. The Commission 
is responsible for the actual management of the information system, and the 
Network’s website is to be found on the Commission’s homepage at the fol-
lowing address: http://europa.eu.int/comm/justice_home/ejn/.

The information system is being built up gradually, as it takes time to produce 
all the information which it is intended to make available there. The system, 
which is therefore reached from the Network’s website, will contain informa-
tion about the legislation which applies within the EU in relation to judicial 
cooperation in civil and commercial matters. This information will be avail-
able from the Network’s website either directly or through links to the web-
sites of other organisations.

When the information system has been fully constructed, it will contain in-
formation on all the Community legislation applicable (i.e. in force) or which 
is under preparation in the field of civil and commercial matters. There will 
also be accounts of the national measures which each Member State has 
adopted to implement the Community instruments listed in its own country. 
As an example of such instruments, the following can be mentioned:

– Council Regulation (EC) No 1346/2000 of 29 May 2000 on insolvency 
proceedings (1);

– Council Regulation (EC) No 1347/2000 of 29 May 2000 on jurisdiction 
and the recognition and enforcement of judgments in matrimonial mat-
ters and in matters of parental responsibility for children of both spouses 
( 2) (Brussels II Regulation);

– Council Regulation (EC) No 1348/2000 of 29 May 2000 on the service 
in the Member States of judicial and extrajudicial documents in civil or 
commercial matters ( 3);

– Council Regulation (EC) No 44/2001 of 22 December 2000 on jurisdic-
tion and the recognition and enforcement of judgments in civil and com-
mercial matters ( 4 ) (Brussels I Regulation); and

– Council Regulation (EC) No 1206/2001 of 28 May 2001 on cooperation 
between the courts of the Member States in the taking of evidence in 
civil or commercial matters ( 5 ).

(1) OJ L 160, 30.6.2000, p. 1.
(2) OJ L 160, 30.6.2000, p. 19.
(3) OJ L 160, 30.6.2000, p. 37.

(4) OJ L 12, 16.1.2001, p. 1.
(5) OJ L 174, 27.6.2001, p. 1.
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Outside the EU, there is also much international cooperation between States 
in civil and commercial matters. There is cooperation in various international 
forums, for example the Council of Europe, the Hague Conference on Private 
International Law, the International Institute for the Unification of Private 
Law, Unidroit and the UN Commission on International Trade Law (Unci-
tral). Usually, a convention text is drawn up, and individual States can then 
participate in inter-State cooperation in accordance with the convention by 
acceding to it and ratifying it. The Member States of the EU also participate 
in this sort of international cooperation. The Network’s website contains in-
formation about international organisations and about conventions in the 
field of civil and commercial law. It also provides information about whether 
the EU Member States have acceded to the conventions, and what declara-
tions or reservations 3 made in relation to them.

The Court of Justice of the European Communities and its Court of First 
Instance are responsible for ensuring that the law is observed in the interpreta-
tion and application of the Community Treaties. ( 1). The Court of Justice 
considers whether the Member States are fulfilling their obligations under the 
Treaties. At the request of a national court, the Court of Justice also rules on 
the interpretation and validity of Community legislation. The Court of First 
Instance hears in the first instance cases brought by individuals or companies, 
and it is possible to appeal against its judgments on issues of law to the Court 
of Justice. The Network’s website will provide access to judgments by the 
Court of Justice and the Court of First Instance affecting judicial cooperation 
in civil and commercial matters.

An important part of the information the Network provides for the public is 
found in the information sheets being drawn up by it. The aim of these infor-
mation sheets is to explain how to go about getting a private legal dispute 
heard by a court. The information sheets are also to be available on the Net-
work’s website.

7. The information sheets

The information sheets drawn up by the Network cover questions relating to 
the possibility of having a dispute heard by a court in one of the EU’s Member 
States. The information sheets contain practical information on how to go 
about bringing proceedings, and the possibility of obtaining legal aid (finan-
cial support from the State for one’s own legal costs).

The information in the sheets is primarily intended for people without legal 
training. They are written in such a way that the information is easy to under-

(1) See Articles 220 to 245 of the 
Treaty of Rome as amended by the 
Amsterdam Treaty.
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stand, and they provide a good overview of the situation in key areas of civil 
and commercial law. The sheets may contain more detailed information for 
persons involved in the law, such as lawyers.

The Council decision establishing the Network lists eight particular subject 
areas which the information sheets should cover (1). However, it is likely that in 
future information sheets will also be written on other subjects.For each subject 
area, an account is given of the situation in all the EU Member States and where 
appropriate in the Union. As mentioned above, the information is available in all 
the official languages of the EU (2). It is constantly being updated.

The subject areas which have already been decided on are as follows:

1. Principles of the legal system and judicial organisation of the Member States: 
The EU Member States have different national legal systems and judicial 
organisations. ‘Legal system’ is a blanket term for the legal rules found in 
a country. Legal rules may consist of provisions (e.g. laws, regulations and 
administrative decrees), custom, case-law and official practice. There are 
various sorts of court, depending on the court’s area of jurisdiction, for 
example family cases, claims, criminal and tax cases.

2. Procedures for bringing cases to court, with particular reference to small claims: 
To which court a party should go to bring a case, and how then to proceed, 
depends partly on the country involved and partly on the sort of dispute.

3. Conditions and procedures for obtaining legal aid, including descriptions of 
the tasks of non-governmental organisations active in this field: In all the EU 
Member States, it is considered that anyone should be able to turn to a 
court and that those who cannot afford it can receive legal aid. The condi-
tions for obtaining legal aid, and what is covered by it, vary from country 
to country. Legal aid may mean that the State pays the costs of going to 
court wholly or in part, and that legal advice from a lawyer is provided for 
free or at low cost.

4. National rules governing the service of documents: Service means that a per-
son has demonstrably been informed about a particular document. It may 
happen in various ways, for example by the document being sent by post 
and the recipient confirming receipt in writing. In court proceedings, it is 
important that a party is informed about the documents handed in to the 
court by the opposing party. There are therefore rules for ensuring that 
documents really do reach the parties. There are provisions about service 
in both national and EU law.

5. Rules and procedures for the enforcement of judgments given in other Member 
States: It stands to reason that a court judgment applies in the country of 

(1) Article 15(2) of Council 
Decision 2001/470/EC.

(2) See footnote 2 on page 264.
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the court. However, it is not equally evident that the judgment also applies 
in other countries. Within the EU, there are special rules on the enforce-
ment of foreign judgments and there may also be national provisions on 
the extent to which such judgments may be enforced in each country.

6. Possibilities and procedures for obtaining interim relief measures, with par-
ticular reference to seizures of assets for the purposes of enforcement: An in-
terim measure is a measure decided on by a court, pending the court’s final 
judgment. The interim measure is intended to protect the rights which a 
party has turned to the court to have recognised. The measure does not 
affect the factual or legal position. The possibilities of and procedures for 
interim measures vary between EU Member States.

7. Alternative dispute-settlement possibilities, with an indication of the national 
information and advice centres of the Community-wide network for the ex-
trajudicial settlement of consumer disputes: In certain circumstances, parties 
to a dispute can use methods of solving their dispute other than going to 
court. For example, the parties can agree to allow an arbitration board to 
decide the dispute, or submit to a mediator’s decision. The alternatives to 
court proceedings vary in the various Member States.

8. Organisation and operation of the legal professions: Many different profes-
sional groups of legal staff work within the judicial system. There are 
judges, prosecutors and lawyers but also other staff trained in the law. The 
various legal professions may differ considerably between the EU Member 
States as regards areas of responsibility and tasks.

8. Final thoughts

The Network has been fully operational since 1 December 2002. The mem-
bers of the Network are now able to communicate with one another using 
their own intranet. This has produced short and rapid channels of communi-
cation within the Network. The meetings of members have proved worth-
while, enabling contacts to be made and problems solved informally. The 
Network’s homepage already includes, to an impressive extent, easily accessi-
ble information about existing legal rules and about the authorities which are 
active in the area of civil and commercial law within the EU.

The ambition of the Member States, when negotiating the decision to estab-
lish the Network, was that the Network should be flexible, unbureaucratic 
and easily accessible. Experience to date shows clearly that this ambition has 
been fulfilled, and that through the Network the citizens of the EU have 
gained a valuable new source of information.
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