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INTRODUCTION

~In its “Resolution concerning the Rules on Competition
and the position of European Enterprises within the Common
Market and in the World Economy” of 7 June 1971, the European
Parliament asked the Commission to make each year a special
report on the development of competition policy. As the present
report is the first such report submitted by the Commission, as a
result of the Resolution, it gives an outline of competltlon policy
as a whole and its development since its inception.

The Commission is pleased to note theinterest shown by
the Parliament in the problems raised by competition policy, which
is an important means for achieving the aims of the Treaties.
The Treaties establishing the European Communities laid down
that the Community institutions have to see to the establishment,
maintenance and observance of normal competitive conditions in
the markets for coal and steel and, as regards the other sectors of
economic activity, the setting-up of a system which will ensure
that competition is not distorted within the Common Market.

Competition is the best stimulant of economic activity since
it guarantees the widest possible freedom of action to all. An
active competition policy pursued in accordance with the pro-
visions of the Treaties establishing thé Communities makes it easier

for the supply and demand structures continually to adjust to
technological development. Through the interplay of decentra-
lized decision-making machinery, competition enables enter-
ptrises.continuously to improve their efficiency, which is the sine
gua non for a steady improvement in living standards and em-
ployment prospects within the countries of the Community.
From this point of view, compétition policy is an essential means
for satisfying to a great extent the individual and collective needs
of our society.

REP. COMP. 1971’ : 11



At both Community and national levels, competition policy
endeavours to maintain or to create effective conditions of com-
petition by means of rules applying to enterprises in both the
ptivate and public sectors. Such a policy encourages the best
possible use of productive resoutces for the greatest possible
benefit of the economy as a whole and for the benefit, in particular,
of the consumer. In this respect, the Commission is not only
concerned with increasing by means of the rules of competition
the quantity of goods available for consumption, but is also taking
action to promote better information for consumers and to bring
about the harmonisation of {aws and the removal of technical
barriers to trade, in order to provide the best possible oppot-
tunities for establishing a genuine common market.

The Commission would also like to underline the impot-
tance it attaches to competition policy as a means of fighting in-
flation, especially now, since inflation presents in many respects
~a structural obstacle to adaptation. Competition policy also
conttibutes considerably to the better use of labour, since ill
adjusted structures which are encouraged by inflation give rise
to under-utilisation of the labour- potential within the Com-
munity and to under-payment of skilled workers.

Broadly speaking, the action of the Community and of the
Member States in the Field of competition policy should be directed
along; converging lines. Although it is evident that the compe-
tition policy of the Cornrnumty must be directed towards the
creation and proper operation of the common market, its effect-
iveness would, nevertheless, be considerably nnproved if it were
carried out in conjunction with more active competition policies
at the national level and with the removal of certain obstacles to
the free play of the market in various sectots, such as the fixing
‘of prices and the placing of orders by public authorities, as the
Commission has emphasized in its Memorandum on Industrial
Policy.

Finally, the Commission’s competition policy cannot oper- -
ate in isolation independent of efforts being made in other fields.
The ﬁrst Programme of Medium-term Economic Policy outlined
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the links to be established between competition policy and certain
structural policies. Thus, competition policy and regional policy
must work together in order to bring about competitive con-
ditions, where these do not yet operate fully, thus making possible
the hatmomous developrnent of activities throughout the Com-
rnumty .

The role assigned to the Community institutions with re-
gard to competition policy by the Treaties establishing the Euro-
pean Communities ‘consists especially in brmgmg into operation
and defining precisely the rules of competition as applied to enter-.
~ prises, in the implementation of the provisions regarding state aid -
and in the modification of state monopolies of a commercial
nature.

With regard to rules of competition applicable to enter-
prises, the Community’s policy must, in the first place, prevent
governmental restrictions and barriers—which have been abol-
ished—from being replaced by similar measures of a private nature.
Agteements on quotas as well as agreements for the purpose of
dividing the Common Market mto regions, or of dividing up or frag-
menting markets by other means are in flagrant contradiction to
the provisions of the Treaties. Economic integration will never
be fully achieved if agreements and concerted practices of this
kind are not resolutely opposed. Indeed, they could even pre-
judice the degree of integration already achieved. Moreover
competition policy must ensure fair competition so that enter-
prises operating within the Common Market can, in general,
benefit from the same conditions of competition. If the policy of
modifying state monopolies of a commercial nature and systems
of state aids is unsuccessful the functlomng of the Community
could in the long-term bé placed in jeopardy, since the economy
and the political forces of the Community will not permit the open-
ing up of internal frontiers unless competitive conditions are
" not distorted. State aids which take account of the Community’s
interest and which are necessary from the point of view of struc-
tural policy do not conflict with the principle of fair competition.
They are in fact one of the conditions for a smooth development
of economic life within the Community.-

REP. COMP. 1971 ' _ 13



Nowadays, enterprises can participate freely in the Common
Market in almost all sectors where technical barriers to trade have
lost their importance and where the nature of the products and
services offered enables them to be marketed throughout the
Market as a whole. Nevertheless, the integration process is far
from complete. Some enterprises still direct their sales efforts
exclusively to their home markets. That is why the Commission
particulatly encourages cooperative effotts between small and
medium-sized enterprises to establish themselves in markets
other than their own.

Most enterprises, however, are taking advantage of the
increased potential offered by the Common Market for the sale
of their output. Statistics of the .increase in intra-community
trade show this in an impressive manner. The number of subsidi-
aries 'set up in other countries and the cases of cooperation be-
tween enterprises from different Member States have also increased
in recent years.

This development has led to an increase in the range of
products offered on the market and consequently to a wider
choice for consumers. Although the intensity of competition,
relative to the present level of integration can be considered to be
generally satisfactory for the purpose of makmg the benefits of the
Common Market available to consumers, it should be noted that
prices to the ultimate consumer still vary considerably in some
cases. These price differences may be explained partly by differen-
ces in value added tax rates, and partly by structural differences
in trade and by price interventions on the part of Member States.
Differences in the habits of consumers and in income levels con-
tinue to exist among various Member States.

In spite of the undeniable successes brought about by inte-
gration, is must be recognized that the tendency still exists in
some economic sectors to maintain separate national markets by
the use of prohibitions on export and by invoking industrial and
commercial property rights. Since the parties concerned have
never been able to justify such setious restrictions on competition,
the Commission has always been opposed to attempts in this direc-
tion. The possibility of invoking industrial and commercial

14 . REP. COMP. 1971




property for market—sharing purposes has, in the opinion of
the Commission, been reduced considerably by the case law deve-
loped by the European Court of Justice.

The examination of a large number of cases has been satis-
factorily concluded by the Commission, the latter’s purpose being
to take decisions in typical cases.

In 1971, nineteen decisions, including those on procedure,
were handed down under the terms of Articles 85 and 86 of the
EEC Treaty, and twenty decisions were handed down under the
terms of Articles 65 and 66 of the ECSC Treaty. Several of these
decisions concerned questions which had not been raised before.
This was particulatly true of the first cases in applying Article 86
of the EEC Treaty, and also of the first decisions relating to the
compatibility with Article 85 of the EEC Treaty of certain con-
tractual clauses, often found in agreements about patent licences
and technical know-how.

The Commission believes that, by giving an overall picture
of the subject, this report will also provide information for in-
dustry and commerce on the kind of restrictions on competition
and business practices which are prohibited by the rules of com-
petition : the, citcumstances under which it would be advisable
to notify the Commission of agreements that restrict cornpetition
and finally, the conditions necessary to obtain exemptlon from the
prolnbmon

The Commission’s decisions, the Court’s judgments and the
communications and regulations concerning the rules of compe-
tition applicable to enterprises, all point to certain features of the
Community’s cornpetmon policy which deserve special mention, -
namely :

1. Restrictions on competltlon and practices which jeopardize the
~ unity of the Common Market are proceeded against with.
special vigour. Cases in point are agreements on market—
sharing by :dividing areas, agreements to allocate customers,
and collective exclusive dealing agreements. Agreements
which indirectly result in concentrating demand on certain
producers are also prohibited. As for exclusive dealing agtree-
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ments, these must not prevent disttibutors and consumers
from obtammg goods in any Member State on the terms
customary in that State;

2. Enterprises engaging in restrictioris on competition which
are forbidden and who are thereby seriously damaging con-
sumers’ interests must expect heavy fines;

3. The Commission is firmly opposed to the abuse of dominant
posmons in the Common Market. Subject to contrary inter-
pretation of the provision by the Court of Justice, the Commis-

-~ sion will also apply Atsticle 86 of the EEC Treaty to mergers
entered into by enterpmses ina dommant posmon to the preju-
dice of consumers;

4. The Commission is determmed to reinforce the competitive
position of enterprises by exempting by means of regulations
or individual decisions, positive forms of cooperation from the
ban on cartels. This applies patticularly to cooperation between
small and medium-sized enterprises, which can often only

compete effectively with larger enterprises by means of this -
sort of cooperation; :

5. The Commission does not apply the Art1cle 85 prohlbluon to

" restrictions on competition which (accordlng to. criteria ‘which

it has made Lnown) have no appreciable effect on the Common
Market.

Competition policy is not limited to the need for en- -
forcing respect for the rules of competition on the part of
enterprises + It must also show clearly the Community’s in-
“terests ‘in the fields of state aid and of state monopohes of a

- commercial nature.

‘Developments during -the Iast ten years have shown that
Member States have- mcreasmgly made use of state aid as an
instrument of economic policy. The increasing liberalization of
international trade and integration within the Community have
meant that there is less scope than in the past for conventional
measures of protection. Furthermore, increased competition and
more rapid technological changes have revealed structural weak-
nesses in a number of sectors and regions of the Community.
Neither the national public authorities concerned nor the insti-
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tutions of the Community can remain indifferent to these weak-
' nesses, -either for economic or social reasons.

Although other means of action sometimes provide more
appropriate remedies for the problems which arise (whether rela-
ting to infrastructures, social policy measures for facilitating oc- .
cupational training and mobility etc.), state aid must be considered
as a necessary instrument of structural policy.

. Even though the operation of market forces is an irreplace-
able factor for progress and the most appropriate means of
ensuting the best possible distribution of production factors,

situations can nevertheless atise when this in itself is not enough to
obtain the requlred results without too much delay and intolerable
social tension. When the decisions of the enterprises themselves
do not make it possible for the necessary changes to be made at
on acceptable cost in social terms, then recourse to relatively
short-term and limited intervention is necessary in order to
direct such’ decisions towards an optimal economic and social
result. The purpose of such aids must be to re-integrate the
sectors and regions benefiting from them within a practicable and.
efficient system of competition while reducing the social cost of
change, - without, however, permenantly tying up resources
which could be used more effectively elsewhere.

The overall approach ‘underlying the Treaty rules on aid
reflects this fact for while they support a choice of a system where
competition is not distorted by aid which reduces the scope of
free circulation or militates against a better allocation of factors
of production they also allow, with the Commission’s approval,
certain broadly defined categoties of aid to be applied by the
Member States.

- In its approach to state aid, the Commission is essentially
gulded by three principles.

Unilateral 'state aid must be brought back into hne with
Community policy for the solution of the problems in question,
otherwise it will only lead to costly rivalry, reciprocal neutralization
of national policies, or even a transfer of the difficulties of one Mem-

‘ber State to another, thereby creating fresh difficulties at Commu-
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nity level. In this respects, it is especially important that the amount
of aid to be granted should be appropriate to the gravity of the
problems it is intended to deal with, as seen not only from a
national point of view but from that of the Community as a
whole. The Commission thus regards its action as something
making for coordination and efficiency without which setious
tensions"would develop within the Common Market.

To be justifiable, such aid must also contribute effectively
towards an improvement in regional and sectoral structures within
the Community, while doing the minimum harm from the point
of view of competition. Whether aid is granted to regions ot to
sectots, it must be clear that the objective is to place enterprises
benefiting from such'aid in a position to compete on the market
on their own.

This means that the aid granted should have certain charac-
teristics. It should be of a sufficiently temporary nature, even
tapering off so as to encourage the necessary changes and it must
not impede permanently the best allocation of production
factors. Aid intended to preserve the existing structure or to
provide operational facilities is therefore, in general, excluded.
Aid granted to enterprises should not be so large as to cover the
enterprises concerned against most of their operational risks.
It should be granted to enterprises or production centres whose
development and restructuring (taking developments in the sector
concerned into account) are likely to enable them to compete
successfully on the market. It is necessary that such aid be as
transparent as possible, not only to enable the Community insti-
tutions to appreciate its effects and the public authorities as well
as local authorities to access the cost involved, but also to ensure
that the enterprises themselves properly evaluate thei true com-
petitive situation.

Finally, the Commission, when examining national initia-
tives, must never lose sight of the social and human factors invol-
ved, which may justify aid beyond what is tequired by strictly
economic reasoning. Such considerations may lead the Commis-
sion to approve aid the effect of which is simply to lessen the
impact of inevitable changes. Here again; aid must be granted as
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part of wider innovations which plan for other measures for the
basic solution of the social problems involved. To this end, it
'is possible to use means other than aid, such as measures to
build up parts of the infrastructure or to speed up occupatlonal
training and retraining of workers.

The Commission is endeavouring to win.acceptance of these
guide-lines with regard to both regional and sectoral aid.

If regional aid, when adequate, is one of the essential in-
strurhents for balanced regional development -which is one of the
ob]ectlves of the Treaty of Rome, it should also be noted that if
has given rise to competition between Member States which
has tended to upset the very balance it was aimed at by increasing
the cost of carrying out plans undertaken and by preventing the
regions with the greatest disadvantages from benefiting from the -
necessaty priotities. Coordination of regional aid granted in cen-
tral regions has helped to achieve substantial success in 1971,
through introducing the rules needed to eliminate the counter—
producuve results of regional aid.

In certain cases, sectoral aid requires that the principles of
coordination and harmonization of state aid be laid down, in
order to ensure not only effective competition but'also a better
ordered structural development within the Community. It
should be noted, as has already been emphasized, that national
initiatives often take into account purely national situations and
objectives, while experiences suffered in common have created
..similar difficulties throughout the Community, and that aid grant-
ed by one Member State can have adverse consequences for its
partners. The initiatives taken by the Commission in this res-
pect in the textile and ship-building sectors have shown how
such problems can be solved.

The system of control of state monopohes of a commercial
nature, as laid down in Article 37 of the EEC Treaty, is not yet‘
completed The Commission’s view is that the best solution in
this case would be to remove exclusive monopoly rights in ordef
- to eliminate any possibility of discrimination. In so far as this
has not yet been achieved, Member States intend with certain
exceptions to put an end to such monopolies in the very near future.
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As regards state commercial monopolies which still remain by
reason of their correlation with developing common policies,
the Commission has been able to remove the more. important
discriminations.

‘The development of mergers and take-overs in the Common
Market can only be discussed supetficially because of the lack of
comparative statistical data. The tendency towards concentra-
tion has intensified since 1966. International intetpenetration
has also increased steadily. In otder to obtain accurate data on
concentration, the Commission has launched a wide series of
studies on the development, causes and effects -of concentration;
these studies should be completed by the end of 1973.
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Part one .

The Community’s competition policy
regarding enterprises :
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Introductory remarks.

Within the framework of the Community’s medium-term economic

‘policy! and in accordance with the guidelines in the Memorandum on the

Industrial Policy of the Community,? the Commission has gradually defined

* its policy on cartels and monopolies.

N

In order that enterprises may be better informed as to the actions
which are permitted and those which are forbidden, the Commission
has, wherever possible, ruled on typical cases of proh1b1ted and permitted

" restrictions on competition in the field of horizontal agreements (Chapter I,

point 1), vertical distribution systems {Chapter I, point II) and hcence'
agreements (Chapter I, point ITIT).

There are special rules with regard to the conduct of enterprises
in a dominant position. The abuse of a dominant position is prohibited
(Articles 86 of the EEC Treaty and 66(7) of the ECSC Treaty.) Mergers
and takeovers of enterprises can, according to Commission policy, also
constitute an abuse within the meaning of Article 86.  Under the ECSC
Treaty, mergers and takeovers of enterprises must be submitted for prior
authorization (Article 66). The present report gives a survey of decisions
made under Article 66 of the -ECSC Treaty and Artlcle 86 of the EEC
Treaty (Chapter I, point IV).

In order to ensure that the rules of competition are respected, the
Commission has imposed fines in several cases or made its decisions subject
to certain stipulations and conditions (Chapter I, point IV).

When applying the ban on discrimination to which enterprises of the
coal and steel industries are submitted (Article 60 of the ECSC Treaty),
the Commission endeavours to take changes in market conditions into

account (Chapter I, point VI).

Up to the end of the transitional period, i.e. 1 January 1970, enter-

“prises were obliged to respect the regulations on dumping in intra-Com-

munity trade (Article 91 of the EEC Treaty). This report gives details of .
experience gained by the Commission in the application of this provision
of 'the Treaty (Chapter I, point VII). Following the systematic account
of decisions made by the Commission in Chapter I, Chapter II is devoted
to a review of the implementing regulations which have been put inte
operation_ for the purpose of enforcing the rules of competition of the
Treaties. There is also a description of the Commission’s communications
and of a number of general problems arising out of the 1mplementat10n of -
the rules of competition.

1 The Council, Second Programme of Medium-term Economic Policy, Chapter 1I,

Sec. 11, O] No. L 129, 30 May 1969, p. 23 and 24.
? The Commlsslon Memorandum on the Industrial Policy of the Community,
Part II, Chapter II,» p. 137 to 183.
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~ CHAPTERI

'MAIN POLICY DEVELOPMENTS

§ 1. - Horizontal Agreements prohibited and forms of cooperation
' permitted under Article 85

During the past years, the Commission has systematically pursued
its efforts with regard to the implementation of Article 85 of the EEC
Treaty and of Article 65 of the ECSC Treaty, in order to put an end to
agreements which were contrary both to the system of competition and

- market unity, while at the same time defining the limits laid down by the
" Community’s competition rules for cooperation among enterprises.

PROHIBITED HORIZQNTAL AGREEMENTS

1. Respect for the cartel prohibition laid down by Community law has
- been fully assured by the decisions: to impose fines taken in recent years
by the Commission. Practices incompatible with Article 85 have been
indicated not only by prohibition decisions but also by those decisions
granting negative clearance or exemption which reveal restrictions on com-
; -petmon that-have been eliminated or.modified at the request of ‘the Com-
mission in order to allow Article 85(3) to apply. Although clear breaches
of the competition rules laid down i in the Treaties should, in principle, be
;the ob]ect of a prohibition decision and, if necessary, of the imposition “of
fmes the elimination of practices 1ncompat1ble with the principle of com-
_petltlon has enabled certain cases to be closed without further action, This
method was adopted chleﬂy to avoid the preparatory work and procedural
delays required for the preparation of decisions once the Commission’s
views were clearly established, or when a decision would not have added
in any way to existing administrative’ case- Jlaw. This was particularly the
case with the pricefixing and quota agreements joint selling agencies and
conditions of sale. '
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~ Although decisions made in this context do not éasily f1t into a general
pattern, since each case has to be treated according to its particular charac-
teristics, some guidelines can be drawn from a series of decisions handed
down by the Commission. This is particularly true for market-sharing,
price-fixing and the allocation of quotas where, up to the present, there
has not been a single case where exemption has been granted. This was
also the case for systems protecting national markets which result, for
example; from collective reciprocal-dealing agreements for purchases and
sales within a member state, from agreements for aggregated rebates without
" the inclusion of purchases from other member states, and from national
cartels fixing resale prices for imported products or fixing selling prices
for exported products.

Market-sharing agreements and quotas

2. Market-sharing agreements are particulatly restrictive of competition
-and contrary to the achievement of a single market. Agreements or con-
certed practices for the purpose of market-sharing are generally based on
the principle of mutual respect of the national markets of each Member
State for the benefit of producers resident there. The direct object and
result of their implementation is to eliminate the exchange of goods between
the Member States concerned. The protection of their home market allows
producers to pursué a commercial policy—particularly a pricing policy—
in that market which is insulated from the competition of other parties to
the agreement in other Member States, and which can sometimes only be
maintained because they have no fear of competition from that direction.
The fixing of delivery quotas-in relation to total sales, combined in some
cases with a compensation scheme to.ensure that the quotas are respected,
means that the members of the group give up any possibility of obtaining
" an advantage over their competitors by applying an individual sales policy.
Maintainance of the equilibrium as fixed by the quotas directly endangers
intra-Community trade as soon as the sales quotas are applied to one or
more markets within the Community.

3. It is the Commission’s opinion that, in principle, exemption from the
prohibition cannot be considered for market-sharing agreements. The
elimination of a competitor from the market—either in whole or in part—
cannot be justified objectively on economic or technical grounds or in the
- interests of the consumer. This principle was illustrated by the decision
made in the case of Tuberies ]ulien/Van Katwi;ikl prohibiting a typical

1 Commission Dec1slon of 28 October 1970 oJ No L 242 5 November 1970,
p. 18.
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market-sharing agreement between the two enterprises. The market-sharing
had been arrived at in the following manner. One enterprise was com-
pletely banned from selling on the market of the partner, while the other

voluntarily limited its exports on the basis of an agreement which the -

judgments rendered by the national courts had declared to be obligatory in
all respects on the contracting parties.

Similarly, a decision was made and fines were imposed in the case of
the International Quinine Agreement.! The decision condemned what the
contracting parties called a gentleman’s agreement made for the purpose of
protecting national markets within the Common Market for the benefit of
the respective members of the countries concerned and of preventing the
other members from exporting to those countries.

4. The Commission had previously intervened on a number of occasions
against market-sharing. The first intervention in this context in the case
of Cleaning Products? led to the immediate abandonment of a reciprocal
agreement safeguarding the respective markets of Belgian and Dutch pro-
ducers which had been supported by prohibitions on export imposed on
their respective customers. This case concerned a type of agreement which
. is so obviously contrary to Community rules of competition that in every
similar case investigated the enterprises concérned terminated their agree-
ments or concerted practices at the instance of the Commission before formal
action was necessary. This was particulary the case with a market-sharing
agreement concluded for comstruction equipment between members of an
association of enterprises who gave up their right to export to a Member
State in favour of one single enterprise that had obtained a corresponding
undertaking from the producers of that State.. The other case was that of
the agreement not to export semi-finished metallic products.?

This was an agreement between manufacturers of a Member State for
the purpose of preventing deliveries on their internal market from other
Member States. Reciprocal protection of national markets was also prac-
tised by the national groups of the International Cable Development Cor-
poration (ICDC)* and its affiliated firms. These concerted practices were
immediately terminated by the cable manufacturers as a result of the Com-
mission’s investigations into the market for insulated high-tension electric

Commission Decision of 16 July 1969, Of No. L 192 of 5 August 1969, p. 5.
8th General Report on the Activities of the Communities, No. 64.
1st General Report on the Activities of the Communmcs No. 52 and 53.
Bulletin No. 5-69, Chapter V1, Sec 6.

® @ 2
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cables. The terms included a prohibition on investment or participation
and, in addition, agreeing to forego all”advertising in the countries of the
other manufacturers as well as refusing, in principle, delivery to buyers
in the countries of the other manufacturers or supplying them at more
favourable conditions than those. obtaining in their country. A further
example of a case being disposed of without a formal’ decision by the Com-
mission was that.concerning an agreement made by most of the main
European producers of sheet glass. This agreement was based on the
mutual respect of the national markets of the memberts and the existing
level of export sales of sheet glass. Moreover, the concerted practices
between Italian and German producers on the restriction of trade between
the respective markets of the members of the group, by the conclusion
of delivery agreements between producers which implicitly excluded all
direct exports,! were brought to an end. .

5. The decision on negative clearance handed down by the Commission
in the case of Christiani and Nielsen® confirmed that a wholly owned sub-
sidiary which has no economic independence is not in a position to conclude
restrictive agreements, as defined in Article 83, with the parent company
exercising complete control over it. In these conditions, restrictions im-
posed on the subsidiary company with regard to operating only in the
country where it is situated could only be considered as a division of tasks
within the economic organisation of the group as a whole.

As regards relations between a number of subsidiaries situated in dif-
ferent countries of the Community, the decision handed down in the case
of Kodak® laid down that the identical nature of the conditions of sale of
the companies of the group established in the Common Market cannot be
considered as an agreement or a concerted practice gither between the parent
company and its subsidiaries or between the subsidiaries themselves. Since
the subsidiaries concerned are completely and exclusively dependent on the
parent company, which in fact exercises control by giving the former
precise instructions to be complied with, it is not possible for the subsi-
diaries to act independently of each other in matters governed by the
parent company.

On the other hand, it was considered that restrictions imposed on
third parties, in this case export prohibitions imposed on resellers by the

1 Ibid. No. 8-70, Part Two, Chap. I, Sec 8 and 9 and 4th General Report on the
Activities of the Communities No. 28,

2 Commission Decision of 18 June 1969, O} No. L 165 of 5 July 1969, p. 12.

® Commission Decision of 30 June 1970, Gf No. L 147 of 7 July 1970, p. 24.
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various subsidiaries of the group,! fall under.the prohibition laid down in
Article 85.

Price-fixing

Joint ptice fixing of goods sold in the Common Market is also likely

to affect adversely trade between Membe1 States and seriously restrict
competition.

5

6. In the Quinine case, the agreement of prices and rebates applied not
only to exports to non-member States, but also to exports to unreserved
markets within the Commuriity and was, therefore, an additional guarantee
in.respect of deliveries to reserved territories where they were authorized
on an exceptional basis in spite of the principle of territorial protection.
This enabled the contracting parties to avoid -any threat to their internal
price levels and also to maintain the equilibrium of ‘the market. . These

agreements to fix prices and to protect national markets are mutually. "

complementaty and constitute, therefore, an obstacle to trade since they

prevent buyers from benefiting from the competitive market conditions-

which would have prevailed had there been no such agreements. Similatly,
in the case of Sheet Glass the restriction on trade, by the application of the

principle of reciprocal respect of national markets, was achieved by national .
groups of producers mutually agreeing the prices:and conditions which -

would apply in the markets of their partners, thus ehmmatlng any incentive
for customers to import.

7. The decision of the Commission imposing fines in the Dyestuffs case?

involved concerted practices applying to a uniform and almost simultaneous

increase in prices within the Common Market. Since their purpose was

the application by all the enterprises taking part of an identical increase '
in price at almost identical dates and for the same classes of products—if
not for all the countties affected by the incteise——these concerted practices
dn-ectly fixed the selling price of the various dyestuffs marketed by each -

.

enterprise within the Common Market These breaches were all ‘the more
serious since practically all the enterptises selling the dyestuffs within the
EEC—where they accounted for more than 80% of the market—parti-
cipated in the concerted practices so that the effects were felt particularly
strongly by a large number of industries using dyestuffs.

3 See infra, p. 61
2 Commission Decision of 24 July 1969, @] No. L 195 7 August 1969, p. 11.
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8. The prohibition of cartels also covers agreements concluded between
enterprises of one and the same Member State for the purpose of fixing
prices and resale conditions -for imported products or for fixing prices
and selling conditions for products of their own manufacture as regards

their exports to markets within the EEC. Such agreemnts eliminate all .

possibility of price competition between members of the cartel so that—

- where their share of the market is not negligible—competition within the

Common Market is restricted and trade between Member States affected by
the resultant bias against imported and exported products. .

Thus, negative clearance was given by the Commission in the case
of Vereniging van Vernis- en Verffabrikanten in Nederland (VVVF)! only

"after the elimination of the obligation to respect minimum selling prices

and other conditions of sale and delivery. for exports within the Com-
munity. These had been previously agreed to by an association, of which
practically all the Dutch enterprises manufacturing and exporting paints
and varnishes were members, so that-a considerable part of the supplies
of the products concerned in the Common Market were offered at uniform

. prices and conditions.

' 9. The decision taken in 1971 in the case of Vereniging van Cementhan-

~

delaren (VCH)? illustrates the Commission’s position regarding national
agreements on prices and resale conditions for imported products. Even
collective action among enterprises in any one of the Member States which
aims to introduce on the markets of that State a system of uniform prices
and selling conditions for products which, for the most part, are imported
from other Member States, is likely to prejudice the establishment of a
single market. There is little chance that such agreements can be exempted
from the prohibition of cartels as there is nothing to show, except in very
special cases, that the elimination of competition between traders would be
more likely to ensure regular supplies to the market on more favourable
conditions than competition itself,

In the case in question, the Commission was of the opinion that the
opening of the Dutch market to unrestricted imports of cement from the
other Member States was not sufficient. This had already largely been
achieved by the abandonment of teciprocal exclusivity between traders and

" suppliers and by the removal of all obstacles to genuine competition between

manufacturers by giving up joint fixed prices and selling conditions. In

1 Commission Decision of 25 June 1965, O] No. L 168, 10 ]uly 1969, p. 22.
2 Commlssmn Decision of 16 December 1971, O] No. L 13,17 ]anuary 1972, p. 34.
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view of the price control exercised by the wholesalers, this could only have
a limited effect on Dutch cement consumers.! Indeed, so long as organized -
trade maintained a system of fixed prices and, to a certain extent, recom-
mended prices, the advantages which should be passed on to the consumets
from competition between manufacturers and importers on the Dutch mar-
kets were not likely to materialize.

10. The negative clearance in the case of ASPA (Association Syndicale

Belge de la Parfumerie)? was only granted after removal of those clauses

which were contrary to the terms of Article 85. The clauses particularly

concerned were those obliging the members of the group to fix resale prices

and to ensure the observance of such prices by successive sellers: the clause_
requiring that all members of the group should abide by and compel the

retailers to abide by exclusive concessions and the use of official distri-

bution channels: and the clause which provided for boycotting by means

of collective suspension of deliveries to retailers who had failed to fulfil -
the obligations imposed on them. This collective system of control appreci-

ably restricted the possibilities of competition among the various brands

of products originating in the Community and imported on the Belgian

market. It was likely to interfere with imports within the Common Market

as a result of the restrictions on the freedom of resellers to obtain supplies

of products coming under the regulatory system mentioned above unless

they were obtained through the official distribution channels.

The Commission also adopted a decision imposing fines as regards
agreements and concerted practices on the German scrap iron market® which
were clearly prohibited by Article 65 (1) of the ECSC Treaty.* These
agreements and practices hindered or distorted normal competition in the’
Common Market, in so far as sources of supply of the raw materials were
concerned, by instituting among enterprises of the iron and steel industry

-

Sée reply to written question No. 574/70, Of No. C 44 of 7 May 1971, p. 6. The
enterprises and associations of enterprises had voluntarily cancelled the Noord-
wijk Cement Agreement (NCA) on 31 December 1970 thereby giving up joint
fixing of prices and uniform trading conditions on the Netherlands markets.
They asked for exemption in favour of a transitional system which provided
for a temporary modified quota system. The procedings concerning this request
are still pending in view of the need to examine the new situation thus created.
Furthermore the V'CH Contract which was initially the essential element of the noti-
fication made by the Vereniging Cementhandelaren and which introduced exclusive
reciprocal relations among the manufacturers of the NCA and the members of the
VCH was cancelled in 1967.
2 Commission Decision of 30 June 1970, O] No. L 148, 8§ July 1970, p. 9.
Commission Decision of 21 January 1970, O] No. L 29, 6 February 1970, p. 30.
Opinion of the High Authority of 24 February 1960, O] No. 17, 12 March 1960,
p. 594/60. .

o
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a system of buying quotas which brought about a limitation of demand
which would have reduced prices. They also fixed uniform maximum prices
in order to eliminate competition of any kind among the parties concerned
with regard to the supply of scrap.

Joint selling agencfes

11. By means of joint selling agreements, producers grant to a common
agent the right to sell their products—generally on an exclusive basis—in
all markets or on certain specified markets. The producers allocate among
themselves, in predetermined proportions, the total quantity of products
to be sold and offer these products on the market through their joint/selling
agency at uniform prices and conditions of sale. Any variations in receipts
from sales according to the markets and the categories of the products may
be compensated by a system of equalization so as to ensure that all the
members of a group receive the same final price per unit delivered. The
exclusivity enjoyed by the joint selling agency, the apportioning of delivery
quotas ‘and the fixing of prices prevent any .competition among the mem-
bers of the group who have, therefore, neither the incentive nor the capa-
bility to develop individual selling activities for their products at prices
freely determined according to quantity and destination. At the same time,
. buyers are deprived of a choice between several sources of sipply and have
no way of stimulating price competition among the different producers.

12.  The. Commission’s position with regard to joint selling agencies was
- laid down in the decisions on the joint selling agreements concluded in Bel-
gium and in France by producers of nitrate fertilizers in the case of Cobelaz -
Producteurs de synthése, Cobelaz-Cokeries et CFA (“Comptoir francais de
Pazote”).! These decisions show that negative clearance was granted only

1 Commission Decisions of 6 November 1968, O] No. L 276, 14 November 1968,
p- 29. To these decisions should be added others concerning similar organizations
in Italy for the sale of Chemical Fertilizers, in the case of the SEIF.A (Commission
Decision of 30 June 1969, OJ No. L 173, 15 July 1969, p. 8) and in France for the
export of phosphate fertilizers in the case of SUPEXIE {Commission Decision of
23 December 1970, O] No. L 10, 13 January 1971, p 12. In the case of BELG.AP-
HOS, the parties concerned decided to dissolve the company as a result of remarks
made by the Commission concerning some of the clauses (4th General Report
No. 28, EC Bulletin No. 8-70, Part Two, Chap. 1, point 10). The Commission’s
case law with regard to joint sellmg agreements and equalization of sales prices,
when they refer to sales within the Common Market, has been confirmed by this
case where the enterprises had kept their individual freedom to sell individually
and to fix prices, but subsequently proceeded to an equalization of profits. In
this way trade between the Member States was no longer affected so that negative
clearance could be given (by the Commission).
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after the system of joint selling was altered by the parties at the request
of the Commission, so that the agreements no longer fell under the general
ban on cartels.

With this object in view, the system of joint selling was restricted
" to the national markets and to the markets outside the EEC. Joint selling
agencies no longer interfere in any way with exports to countries of the
Common Market since such exports can only be catried out by the producers
themselves or their dealers. Agreements no longer include provisions likely
to discourage either direct deliveries by the producers or. resale by inter-
mediaries in the other countries of the Community. In particular, the
freedom of buyers to import and export within the Common Market cannot.
be restricted by prohibiting the resale of the products outside the national
territory or by the granting of loyalty discounts. The conditions under
which certain quantities of products are placed at the disposal of the joint
selling agency may not be such as to deprive individual members of the right
to determine the quantities which they wish to export themselves. Equali-
zation of selling prices on the home markets and export prices to countries
outside the Common Market is likely to discourage exports by individual
members of the group to countries within the Common Market and cannot
therefote be allowed. ’

r

13.. On the other hand, when giving these negative clearances to certain
joint selling agencies, the Commission decided to proceed in due course with
a new examination of all such cases in order to gain precise knowledge of the
development of the situation in this field.! The Commission is at present
. making enquiries and undertaking investigations in order to see that, inde-
pendently of the removal of the explicit restrictions on exports te other
Member States, the maintenance of national joint selling agencies does not
lead to a de facto protection of internal markets incompatible with the
competition rules of the Treaty.

14. In 1971, the intervention of the Commission in the case of CIM-
FRANCE? led French cement producers to amend their agreement in order
that their joint selling agency was no longer responsible for exports to the

1 See Commission replies to written questions No. 158/70 of 8 August 1970 O] No.

C 133, 5 November 1970, p. 3, 226/70, 26 August 1970, OJ No. C 141, 27 Novem-
~ ber 1970, p. 13 and 443/70 of 14 January 1971, OJ No. C 26, 23 March 1971, p. 18.
2 EC Bulletin No. 1-72, Part Two, Chap. 1, Sec. 4.
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countries of the Common Market. As the activities of this selling agency,
which was concerned exclusively with exports, are now limited to sales
‘to markets outside the Community, they are no longer likely to restrict
competition within the EEC. On the subject of agreements made by
enterprises established within the Community with a view to exporting to
third countries, the Commissicn had already made its position clear by
giving negative clearance in the case of Déca (“Dutch Engineers and Contrac-
tors’ Association”).! This is a group made up of four Dutch enterprises
with the object of organizing cooperation amiong its members to undertake
construction and public works outside the Community. In view of the
facts known to the Commission, there was nothing to show that cooperation
among these enterprises for exports to markets outside the Community
would have any effect on competition within the Common Market.

15.  An export sales agency was however the object of a prohibition deci-
sion in 1971, in the case of Nederiandse Cement-Handelsmaatschappii
{NCH).2 This agency grouped together a large number of German cement
producers and completely eliminated competition between them in the Bene-
lux export market, particularly in the Netherlands which relied heavily on
imports. Although this joint selling agency did indeed help in improving
distribution, the Commission considered that the disproportion between

" the results obtained and the means employed—that is to say, the complete
elimination of competition among the producers on export markets result-
ing both from the exclusive selling rights given to the joint selling agency
and from the rules on prices and quotas—was such as to exclude any
possibility’ of exemption from the prohibition on cartels. Even if the
centralization of sales could bring about reductions in sales costs, it should
not be forgotten that; in the case of individual competition and marketing,
the manufacturers concerned would not need to take over all the functions
carried out by the selling agency since part at least of these functions could
be handled by the wholesale trade. The absence of an appropriate marketing
link coul only be attribued to the existence of a joint selling agency which
by excluding imports prevented the distribution netwotrk from fulfilling
its potential to expand. Furthermore, some distribution functions could
have been carried out just as well by an independent distributor without
a centralized agency fixing quotas and prices and without exclusive. links
with producers.

1 Commission Decision of 22 October 1964, O No. 173, 31 October 1964, p. 2761/64.
2 Commission Decision of 23 December 1971, O] No. L 22, 26 January 1972, p. 16.
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16. Where joint selling agencies for the products covered by the ECSC
Treaty are concerned, the High Authority had to define for each case two
limits within which joint sales could be authorized. First, the joint selling
agencies could not be of such importance as to restrict competition within
the Community more than was absolutely necessary. Second, these agencies
had to be sufficiently large and organized in such a way as to improve distri-
bution of the products concerned.! Taking into account the development
of the market structures the Commission published a notice recently? which
states that, with regard to competition, agreements on joint selling have
one special feature in that they remove, generally, speaking, all price com-
petition among the members of the group. As against specialization agree-
ments, joint selling agreements encourage the alignment of prices at the
highest level of costs and, consequently, the maintenance of the least effi-
cient units. Quite often the disadvantage is that the structure of the selling
agency created by the agreement on joint selling does not, as is the case
with independent enterprises, permit sufficient flexibility in adapting to
changes in demand.

Joint selling agreements may tend tc imptove distribution but they
are not genetally of decisive importance for production and. do not normally
constitute a means of achieving industrial reorganisation. In view of the

“fact that the expected improvements had 1ot materialized, the Commission
refused to extend the authorization granted in 1967 for the Laminated Steel
Joint Selling Agency of the German iron and steel industry. The agreem-
ents which were finally authorized were essentially concerned with both
specialization and rationalization, each enterprise selling, with some excep-
tions, its own products independently within the framework of the groups,
set up for rationalization purposes.?

17. These various decisions clearly slow the Commission’s attitude to-
wards joint selling agencies, where such agencies regulate the behaviour
of a large proportion of producers on the markets concerned and where they
may very well jeopardize the effectiveness of competition. As against this,
. the Commission has already made clear in its Notice on Cooperation® that
joint selling carried out by small or medium-sized enterprises, even when
competing with one another, very often do not result in an appreciable
restriction of competition.

* 6th General Report on the Activities of the Community (1958); Volume I, p. 79-80.
General Guideline on the Policy of Competition in [ron and Steel Structures,
Sec 8, O] No. C 12, 30 January 1970, p. 5.

3 Bulletin No. 9- 71, Part Two, Chap. 1 Sec 14, see above page 39.

SecII 16.
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This position of the Commission was illustrated in its decision in the
case of SAFCO (Société Anonyme des Fabricants des Conserves alimen-
taires).! For the first time, a joint export selling agency which was also
responsible for exports to countries within the Common Market was
granted negative clearance because of the small size of the enterprises con-
cerned. In view of the competitive situation on the matkets of the Com-
munity for these products, a situation which was characterized by the
wide range of similar products competing in both quality and price, it was
considered desirable from the point of view of competition policy that new
and increased export activity should take place by regrouping small producers
of alocal or purely national market, in the face of competition from several
larger enterprises. In this case, the Commission noted that it was only by
means of such cooperation that enterprises were able to organize the export
of their products to markets outside their normal spheres of activity.

18. The Commission also showed in the Alliance de Constructeurs fran-
¢ais de Machines-Outils® case that Article 85 is not opposed to the setting
up by small and medium-sized enterprises of a joint marketing agency on
foreign markets. Such an agency leaves to its members the right to fix their
selling prices but also includes a non-competitive undertaking underlining
a pre-existing specialization in the production 6f its members and encouraged
by the situation on the market. The maintenance of this product speciali-
sation is necessary to strenghten the links of confidence which will make
the proper functioning of the joint marketing service possible and o prevent
the coming into being of supplementary agreements and concerted prac-
tices, with special references to prices. As the Commission has set forth
in its Notice on Cooperation, the setting-up of a joint selling agency does
not present a restriction on competition when the member enterprises are
not in competition with one another for the products covered by the
agreement.

Collective exclusive reciprocal dealing

19. Collective obligation for exclusive purchasing from specific manufac-
turers or impoiters, or for exclusive deliveries to certain buyers within a
Member State can also give rise to very serious resttictions on competition
likely to affect trade between Member States. Where the obligations are
reciprocal these collective exclusive dealing agreeménts can result in the
splitting of an otherwise unified market into two seperate parts, one made

1 Commission Decision of 16 December 1971, O] No. L 13, 17 January 1972, p. 44,
% Commission Decision of 17 July 1968, OJ No. L 201, 18 August 1968, p. 1..
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up of manufacturers adhering to the agreements and their recognized clients,
and the other of the producers not adhering to the agreement and the .
clients who have not been selected. This artificial division of the market of
a Member State, which is the result of such exclusive reciprocal engagements,
means that the market as a whole is never open to producers of the other
Member States, and that buyers of the Member States itself can never
choose from among all the goods available within the Common Market.

When, as is generally the case, the manufacturers who are parties to
such agreements within a Member State hold a strong position in the market
and where the selected clients represent a major part of the distribution
network of the market concerned, these agreements tend to isolate certain.
sectors of the economy of the Member States within the Community. '

20. As the Commissipn declared in its recommendation on Article 3 of
Regulation No. 17 in the case of the Pottery Convention' the agreement
.constituted in principle a closed selling circuit aimed at assuring outlets for
the member manufacturers rather than promoting the efficient utilization
“of the products concerned or improving their distribution. In view of their
serious effect on imports, such restrictions on competition were in any case
not indispensable to achieve the objectives of the agreement. This opinion
of the Commission was not fundamentally changed by making the system
more flexible through the elimination of the obligation of exclusive buying -
imposed on customers, so long as the agreement maintained the obligation
of member manufacturers to respect technical standards which had not
been laid down by any regulatory bodies and to sell only to buyers who
could meet certain conditions, even if these buyers already fulfilled the legal
requirements laid down for the exercise of their profession. The agreement
nevertheless continued to present an obstacle to the opening up of the
market concerned to imports from other member countries. Even if all the
producers of the Common Market had the possibility of adhering to the
agreement, they were presented with the alternative of submitting to the
restraints of a private organization or of being excluded from:a large part
of the distribution network, while certain categories of buyers were still
excluded from receiving direct deliveries from the member manufacturers.
For these reasons and as a result of the Commission’s criticisms, the Pottery
Convention was terminated in 1971 as was also a similar agreement, the
Stoneware Convention, which had been concluded for regulating the distri-
bution of tiles on the Belgian market.2 :

1 Bulletin No. 5-64, Annex II, 7th General Report on the Activities of the Com-
munity No. 67,
? Bulletin No. 12, 1971, Part Two, Chap 1, Se¢ 3.
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21. Undertakings of mutual exclusivity betwe¢en manufacturers and
dealers are often the extension at the distributive level of agreements
between manufacturers for fixing quotas and prices. By establishing
such exclusive trade relations with buyers, the producers party to the
agreement tend to shield themselves from competition from other
suppliets.

The Commission intervened on a number of occasions against
this type of agreement. In the case of Gravier (gravel)' a number of
Belgian, German and Dutch producers undertook to deliver exclusively
to Belgian and Dutch trading groups which in their turn undertook to
obtain supplies exclusively from the producers concerned. ‘This
arrangement was completed by the territorial sharing of markets among
the groups of traders and provisions for the alignment of prices. In
the “water-beaters” case, the exclusive obligation, undertaken between
manufacturefs and importers on the one hand and the Belgian whole-
salers on the other, were reinforced by the express prohibition of
re-import and export as well as by fixing prices and discounts. The
agreement on quotas and prices between Belgian, German and Dutch
producers for the sale of Sifica® on the Dutch market was also strength-
ened by exclusive buying agreements with traders and the joint fixing
of minimum prices by sellers. This also applied to an agreement con-
cluded by Belgian, German and Dutch producers to fix quotas for de-
liveries to the Dutch market of Cement and Clinker® which included the
fixing of uniform prices and selling conditions.

22. The intervention by the Commission led to the cancellation of the
agreements notified to it concerning quotas, prices and collective obliga-
tions of exclusivity. This was also the case for Paper,® Camping material,?
Timber from the North Agricultural Machinery,® and Sanitary Installations.?
Another agreement of this type was cancelled in 1971 following the
Commission’s intervention. This agreement was concluded between
Belgian and Luxembourg manufacturers for the sale of Siee/ Tubes8
on the Belgian market and fixed quotas for deliveries in respect of each
one of the member enterprises and also imposed uniform selling

8th General Report on the Activities of the Community No. 63 and 65,
9th General Report on the Activities of the Community No. 56 and 57,
9th General Report on the Activities of the Community, No. 53, h
First General Report on the Activities of the Community, No. 54.
2nd General Report on the Activities of the Community, No. 29.
3td General Report on the Activities of the Community, No. 37.
4th General Report on the Activities of the Community, No. 28.
Bulletin No. 9/10-71, Part-Two, Chap 1, Sec 14.

R
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conditions. The clauses involved-seriously limited the possibilities of
competition among the members and adversely affected trade between
Member States by preventing the Luxembourg member of the group
from developing sales on the Belgian market. Furthermore, the under-
taking by the Belgian wholesalers who had signed the standard contract
with the manufacturers to obtain supplies exclusively from members
of the group closed a considerable part of the Belgian market to
manufacturers from the other Member States.

23. Protection of a national market can also be obtained by means of
a horizontal agreement among importers of different brands of goods
in one Member State with a view to creating or guaranteeing full
territorial protection for their individual exclusive dealing agreements.

Following the Commission’s intervention, based on Article 85,
in the case of RAI - Comanbel (“De Rijwiel- en Automobiel-Industrie”
and the “Chambre Syndicale du commerce Automobile de Belgique™),!
the associations of importers and distributors of automobile spare
parts and accessories released their respective members from their
obligations under horizontal agreements setting up full territorial
protection of their individual exclusive dealing agreements with foreign
“suppliers, or guaranteeing the full territorial protection laid down in
the contract. It is for this reason that members of the associations
were obliged to respect the right to exclusive purchases registered in
the name of another member and could not undertake parallel import
of products registered in this way nor resell products thus imported.
The two associations had also come to an agreement concerning intra-
Benelux trade under the terms of which members were not allowed to
export to the other country a product for which an exclusive selling
concession had been granted in favour of the member of the other
association.

Aggregated rebate cartels

24. TIsolation of an economic sector of a national market within the
Community can also occur even where exclusive agreements have not
been made between producers and buyers, as a result of agreements
among producers of a Member State where such agreements grant to the
buyers in that State rebates, the rates of which are fixed jointly in re-
lation to the total purchases made during the period under consideration
from all the producers who are parties to the agreement. A cumulative

1~4th Gcner;l Report, No. 28, Bulletin No. 7-70, Part Two, Chap 1, Sec 5.
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system of rebates encourages buycrs to obtain rebates at.the hlghest
possible rates by concentrating their purchases on the national produ-
cers and, therefore, not taking offers from other suppliers into conside-
ration even if these offers are more favourable. This way of attracting
custom restricts sales possibilities of foreign producers on the market
concerned and producers from other Member States in particular. An
artificial obstacle, collectively imposed, makes access to the market of
a Member State more difficult and is prejudicial to the establishment
of a single market within the Community.

This is illustrated by the Commission’s decision in the case of
Ceramic Tiles.t

This occurs, in any case, when members of the manufacturers
group represent an important part of the national production and
when the buyers with whom they are dealing represent an appreciable
part of the distribution network for the sale of their products on the
market so that the possibilities for outlets on the market to suppliers
from other Community countries are considerably restricted. In this
case, no exemption from prohibition could be granted. Indeed, the
Commission was of the opinion that the advantages that could have -
resulted from the implementation of the agreement on the level of the
products’ distribution or on the activities of the participating manufac-
turers were not such as to compensate the disadvantages resulting from
the artificial protection of a national market to the detriment of products
of a competitive nature offered by producers of the other Member
States.

PERMITTED FORMS OF COOPERATION

25. In parallel with the elimination of situations that are incompatible
with competition and the unity of the market, the Commission has
pursued its policy in recent years of cncouragfng cooperation between
enterprises where this can produce favourable economic results and
maintain effective competition within the Common Market. To this
end, the Commission has endeavoured to define, by a double seties of
measures (one of which is individual and the other general), those
agreements which do not come under the prohibition and those which

do come under such a ban but which are entitled to exemption.
/

! Commission Decision of 29 December 1970, OJ No. L 10, 13 January 1971, p. 15.
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The Commission adopted a large number of individual decisions
granting negative clearance where it was shown that the agreements which
had been submitted did not restrict competition within the Common
Market, so that it was not necessary for the Commission to intervene
under Article 85.

Thus the intention regarding a certain number of types of agree-
ments has been clarified in the light of the provisions of Article 85
and the individual cases examined. In order to indicate-its favourable
attitude towards cooperation, particularly between small and medium-
sized entetprises, and also to.dispel the uncertainty that still exists
with regard to forms of cooperation which do not come under the ban
on agreements, the Commission endeavoured to explain, in more general
terms, by means of its Communication concerning Cooperation between Enter-
prises those forms of cooperation which do not normally involve any
restriction on competition.

Most of the individual decisions of negative clearance: arising
from the examination of the terms of the agreements have shown
that they do not entail any restriction on competition within the meaning
of Article 85 because the situation of the market and the position of
third parties on the market are not appreciably affected.

In its Communication concerning Agreements of Minor Importance,
the Commission laid down quantitative criteria for the general definition
of cases of this kind. Agreements between enterprises which are limited
by their minor position on the market and by their limited economic
and financial potential are, in general, incapable of appreciably affecting
either the intensity of competition or the freedom of choice of third
patties.

—

The main part of this activity is, however, at present based on the
definition of conditions for block exemption under the terms of Article
85(3) within the framework of the proposed exemption regulations.

. In recent years, particular forms of cooperation have been exempted
from prohibition through a series of iudividual exemption decisions whete
the agreements fulfilled the necessary conditions. Exemption is not-
mally granted for each separate case since it cannot be decided on
without the particular characteristics of the agreements and their effects
on the market being studied. It is for this reason that the decisions
so far published do not allow for the formulation of premature genera-
lizations, since the conditions for exemption can only be defined for
each separate case. It is only in certain fields that certain types of
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agreement—to the extent that their characteristics can be placed within a
general delimitation—can be eligible for Block Exemptions. Certain
general considerations emerge as to the possible of authorizing certain
categories of agreement concerning standardization, specialization,
research and development as well as the use of the results obtained;
and the Commission has therefore been authorized to draft regulations
for block exemption in this area. . Several important individual decisions

were also handed down in these matters, and ‘the results of these are. .

being examined with a view to defining the conditions under which
general solutions can be found and put into operation. In other

fields, specific decisions are still necessary so that the situation is clari- .

fied by proceeding from case to case.

Specialization agreements

"26. Favourable results from the point of view of the economy as a
whole can be obtained by means of specialization agreements, and the
Commission, consideting that such agreements are desirable, has
cncouraged those which have been submitted for exemption, as is shown
in the decisions made under the terms of Article 85 of the EEC Treaty
in the cases of Jag-Peer, Clima C/Jappee-Buderm‘ and more recently in
the case of Sopeler-Langen.

Cooperation- of this kind -between enterprises of a certain size,
restricts competition within the Common Market and, in view of their
position on the Community markets, is likely to affect trade between
Member States. The basis of spec1al1sat10n agreements is the agreed
allocation of production between the parties, accompanied by mutual
obhgatlons on each party to supply the other exclusively with the

products in which he specialises for sale in the territory of the other

party. Such agréements prevent a member producer from recommen-

cing the manufacture of a product given up in favour of another producer -
or from marketing directly under his own mark in the territory of

another producer the product in which he specialises. The consumers,
_therefore, no longer have the possibility of stimulating competition
between the products of manufacturers participating in the agreement.

27. Such agreements do, however, provide -a means of obtaining
specialization which contributes to lower costs by the setting up of

1 Commission Decision of 22 July 1969, OJ No. L 195, 7 August 1969, p. 175. - =~
% Commission Decision of 20 December 1971, OJ No. L 13,17 January 1972, p. 47.
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long production runs and a better utilization of available production
capacity by the concentration of effort on a limited number of products.
The obligation of reciprocal supply gives each party, in spite of the
specialization of their production, the possibility of continuing to offer
for sale to their customers a complete range of products, while the fact
that each party represents its partners in the group within the territory
in which it has a sales network at its disposal facilitates the marketing
of the products concerned. The agreements concerned also generally
aim at promoting among the members of the group a more highly
developed technical cooperation, thus creating the motive force for
standardization and rationalization, for example by means of exchange
of information and indeed by jointly working out new products. The
specialized enterprises are thus able to offer improved and better adapted
products at more advantageous prices.

28. The Commission has not failed to recognize, however, the limi-
tations of this useful trend, limitations which the decisions adopted have
already underlined. The essential condition for granting exemption
to such agreements is that the specialization shall not compromise the
effectiveness of competition in such a way that the parties to the agree-
ments can utilize the savings in costs for their exclusive profit instead
of sharing them fairly with their customers. Even if the real advantages
obtained for the customers are not immediateley apparent when the
agreement is examined, there must nevertheless be established with
sufficient probability that any such advantages will accrue in the future
as a result of the progressive development of the specialization, thus
enabling the parties to achieve a reduction in selling price—a result
which will be encouraged by the pressures of competition. Although
such agreements may enable the parties thereto to strengthen their
_position on the market, they must remain subject to effective competition
from other manufacturers established in the Common Market or
distributing goods similar to those covered by the specialization
agreement. Competition at the distribution level must also be ensured
by allowing intermediaries to make parallel imports of the specialized
products covered by the agreements.

The individual decisions adopted in this context already provide
an impression of the kinds of specialization agreements which will be
entitled to block exemption by the Commission,! with a view to making

1 Council Regulation (EEC) No., 2821 of 20 December 1971 concerning the appli-
cation of Article 85(3) of the Treaty to categories of agreements, decisions and
concerted practices, Of No. L 285, 29 December 1971, p. 46.
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possible the conclusion of agreements which conform to the rules of
competition. To this end, the regulation to be. adopted will define
clearly the admissible clauses which are normally indispensable for the
required cooperation.

On the other hand, a specialization agreement cannot be authorized
under the terms of Article 85(3) even if the advantages implied by
the agreement cannot be obtained by other means, when it reduces
the numbeér of suppliets to a figure below the minimum required to
maintain effective competition. Article 85(3)(b) excludes any exemption
for agreements which give the contracting parties the possibility of
eliminating competition for a substantial part of the products concerned.

29., The case FN - CF (Fabrique Nationale &’ Armes de Guerre - La
Cartoucherie Francaise) which also resulted in an exemption decision
granted by the Commission in 1971,! was characterized by the important
positions occupied by the contracting parties in the market of the pro-
ducts which were the object of the agreement. It was also typical in
that the specialization on the main lines of productlon agreed to by the

parties also involved the inclusion of clauses on joint research and
' development of new products which were likely to be incorporated in
the respective production of each partner to the agreement (the obliga-
tion to specialize in the case in question covers the future production
_ programmes of the parties to the agreement). Fach party was to be
responsible for the representation of its partner in the territories where
it had the most highly-developed sales network, i.e. France and the
French territories for the CF and Benelux, Germany and Italy for the
EN.

The mutual grant of exclusivity on sales and purchases covered
by the agreement was considered in this instance to be a restriction. on
competition which was indispensable if the favourable effects of the
agreement were to be achieved. Indeed, as far as the mutual sales
exclusivity was concerned, it could not reasonably be expected that the
parties to the agreement should renounce their right to all the benefits
from sales in their own territory of products manufactured by the other
party within the framework of the joint technical and development
system envisaged by the agreement.

A number of requirements were appended to the exemption deci-
sion in order to permit the Commission to verify the effective implemen-

! Commission Decision of 28 May 1971, O] No. L 134, 20 Juae 1971, p. 6.

REP. COMP. 1971 ' 43



tation of the specialization measures as well as the effects of these meas-
ures, the reduction of selling prices and the maintenance of effective
competition on the market for the specialized products, taking into

“account a possible increase in the market share of the parties to the
agreement. At present the position is that although both the FN and
the CF are important within the Community (and in the Benelux coun-
tries in particular), the Commission notes that they are nevertheless still
subject to the competition of other large EEC cartridge manufacturers
and to competltlon from imports from countries outside the Common -
Market.

30. Specialization agreements have also played an important part in
the implementation of the ECSC Treaty, the High Authority also having
encouraged such agreements when they had been submitted for authori-
zation in accordance with the terms of Article 65(2) of that Treaty.
The Commission’s policy also takes into account the fact that! the
purpose of specialization is generally to coordinate rationalization and
expansion of the production of different iron and steel products, ‘al-
though, where the enterprises concerned are important, this can result
in restrictions on competition within the Common Market which can
affect the mechanism of competition.

This basic and fundamental position held by the Commission was
illustrated by the decisions made in 1971 authorizing the setting up of
four groups for rationalization in the German iron and steel industry® which
were intended to replace the selling agencies for rolled steel, and for
which an extension of the authorization given in 1967 had been refused
by the Commission. Thé agreements, which had been authorized in
view of the specific situation of the Community’s steel markets are es-
sentially directed towards production specialization and should make it
possible to find adequate solutions to restructuring problems which are
apparent in the German iron and steel industry. In view of the fact
_ that the giving up of certain lines of production and of new investments
in certain sectors presents serious risks which vary according to product
and are very difficult to evaluate, the Commission agreed that specialized
agreements could contain possible quantitative financial or equalization
measutes between the enterprises concerned for certain specified
products. It should be emphasized that the Commission did not

1 Guidelines on competition policy relating to the structures of the iron and steel
industty; OJ No. C 12, 30 January 1970, p. 5.
2 Commission Decision of 27 July 1971, O] No L 201, 5 September 1971 p. 1.
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-authorize production quotas, allotting percentages of the group’s
production to each individual enterprise in respect of each one of its
products, such quotas having originally been envisaged in the agree-
ments concerning the four rationalization groups. . The main effects
of these quotas would have been to fix permanently the respective
shares of each enterprise within the group and this would have been
contrary to any genuine improvement in production.

The Commission therefore authorized only those agreements which
were essential for achieving the desired rationalization effects and which
were no more restrictive than necessary to achieve the objective of
specialization and rationalization. Furthermore, the authorizations
were subject to a series of conditions designed to ensure that these
effects will in fact be achieved and . that more severe restrictions on
competition will not occur. At the same time, the conditions ensured
that the independence and autonomy of the enterprises concerned on
the common market for $teel will not be compromised by personal
links or restrictive practices between the enterprises and the groups
or by practlces with third parties particularly within the framework of
association of enterprises. .

Agreement on _joint research and development
and utilisation of results

31. Efforts made in pure and applied research determine the competi-
tivity of enterprises and the possibilities of development of the economy
as well as the pace of technological innovation. That is why the
Commission has tried to remove, within the Common Market, obstacles
to the cooperation of enterprises in research and development within
~ the limits of the rules of competition laid down in the EEC Treaty.

To the extent that they do restrict competmon agteements be-
tween small atd medium-sized enterprises concérning joint research
and development only, do not generally present any particular danger
to competition. It is rather at the stage of utilization of the results of
research that problems with regard to the law on cartels may arise.
The Commission will, therefore, havé to examine, on the basis of in-
dividual decisions already adopted as well as decisions to be adopted,
the conditions under which certain categories of agreements on research
and development of products and processes up to the stage of industrial
application as well as utilization of the results obtained, including
provisions regarding the use of industrial property rights and of secret
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technical know-how,! can be exempted from the prohibition. The
regulation which the Commission is authorized to adopt should define
the limits laid down by Community law on cartels for cooperation in
research and development which it considers necessary for the purpose
of ensuring the possibilities of technical and economic development
and the competitive capability of enterprises in an enlarged market
but which must not allow restrictions of competition, such as the sharing
or protection of national markets.

32. The Commission’s first decxs1on concerning an agreement on
Joint research was made in the case of Eurogpysum.* This is an associa- .
tion, the aim of which is to promote, on a European scale, the develop-
ment of the plaster and gypsum industry. To achieve this aim, it carries
out joint studies and research on questions of interest to the industry,
and disseminates the results of the research carried out. The granting
of negative clearance was made possible because the joint research
activities carried out and financed in common had neither the object
not the effect of restricting competition. The parties were not prevented
from carrying out research individually and the articles of agreement -
did not contain any discriminatory conditions as regards entry into
the association and representation therein. The association did in fact
publish the results widely.

This concept was confirmed by the Commission in its Notice on
Cooperation between Enterprises,® the terms of which made clear
that agreements arrived at for the purpose of undertaking joint research
do not generally restrict competition on conditjon that the enterprises
are not restricted as far as their own research activities are concerned,
and that the results of the joint research are made available to all parti-
cipants in propottion to their participation. In principle, third parties
must not be excluded from access to the results of joint research, although
the constitution of a joint research organization justifies the obligation
not t